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What is the Appraisal Clause?

Clause in the Conditions section of an  
insurance policy which allows a binding 
determination of the amount of damages to 
covered property.
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General Principles

 Appraisal can generally be demanded by 
either party, and is generally mandatory if 
demanded

 Binding on parties when properly 
executed

 Can be demanded either before or after 
litigation, and if demanded after litigation 
the case may be abated
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History of the Appraisal Clause

 Philosophy behind it is a preference for non-judicial decision 
making

1.  Battle of experts depending less on the credibility of the 
witnesses

2.  If that is the only basis behind the dispute, then no need 
for judicial involvement

3.  The idea is that the experts are supposed to be impartial

 Basis for Modern Questions Largely Type of Policy

1.  Older forms were single interest policies- fire, wind,    
lightning

2.  Changes in twentieth century led to multi-peril policies
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Prerequisites to Invoking Appraisal 
Clause - Key Areas of Conflict

• Must be a covered loss

• Must be a demand under the policy- cannot   
generally appraise by agreement

 Must be a dispute as to damages

 Selection of appraiser usually must occur within   
certain time period following the demand

 Appraiser must be a person, not an organization
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Prerequisites to Invoking Appraisal 
Clause - Key Areas of Conflict Cont’d

 Demand must be made within a reasonable time

1.  Waiting too long to demand appraisal in a waiver –
In re Slavonic Mut. Fire Ins. Ass’n, 308 S.W.3d 556  
(Tex. App.-Houston [14th Dist. 2010], n. pet. h.) –
simple delay does not constitute waiver- generally 
accompanied by evidence of intent 

2.  Boone v. Safeco Ins. Co. of Ind., 2010 WL 
2303311 (2010) – Question on waiver by insurer 
depends on knowledge by insurer that there is an   
impasse and that the insured disputes amount of loss

 Denial of liability by insurer can result in a waiver of appraisal 
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Appraisers, Umpires, and Procedure

“Competent and Independent”

1.  Competence
a.  Generally refers to the ability of the 

appraiser to make a decision based on the 
evidence

b.  No specific requirement of technical, as 
opposed to general competence

2.  Independence
a.  Extent of financial involvement
b.  Involvement with particular industry
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Appraisers, Umpires, and Procedure

 Ability to disqualify appraiser - Generally by those with an 
interest in the outcome of the appraisal- doing work for a 
party in the past is not sufficient in and of itself.  Franco v. 
Slavonic Fire Ins. Assoc, 308 S.W.3d 556 (Tex. App.-
Houston [14th Dist. 2010], n. pet. h.)

 The first job is to pick an umpire within a specified number 
of days

 There are again no technical requirements as to 
qualifications, although in terms of his conduct the  umpire 
acts in a “quasi-judicial” role
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Appraisers, Umpires, and Procedure

 Appraisers set the amount of loss

1.  No definite procedure;
2.  Generally it is considered necessary to inspect the loss
3.  Disagreement is required in order to trigger umpire 

involvement
4.  Disagreements are resolved by the umpire
5.  Umpire is not completely bound by the appraisers 

determinations

 The award is made when two of the three agree on award elements.

1.  Issues relating to “split” awards-the umpire cherry picks
2.  Issues when Umpire reaches his own conclusion

 Effect of not following the proper procedure can lead to invalidation of the 
award
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Appraisers, Umpires, and Procedure

 After fifteen days of no agreement as to umpire, either side may 
petition the judge of a judicial district where the loss occurred for 
an umpire appointment

1.  There is no procedure defining exactly how to about this 
in Texas

2.  This is not true in other states

 Probably notice and hearing is required, although there is no 
definitive procedure in Texas

 Not necessary to wait for expiration of time periods before filing 
for decision

 As it has developed, virtually all Petitions to appoint umpire are 
related to a larger lawsuit
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Invalidating the Appraisal

Fraud, Accident, Mistake

1.  Fraud - very broad- essentially any intentional 
misrepresentation which results in an improper 
award

2.  Accident - writing down the wrong number
3.  Mistake - the award was not as intended

 While these standards are still applicable, there is caselaw
holding that even if a portion of the award is invalid, the 
rest of the award can still be valid. TMM Investments v. 
Ohio Casualty Ins. Co., 2013 WL 5222625 (Fifth Cir. 
September 17, 2013)- “Minor” problem with award 
authority not sufficient in order to require reversal of entire 
award.
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Determination of Cause of Loss

 Determination of Cause of Loss- State Farm Lloyds v. 
Johnson  290 S.W.3d 886 (Tex. 2009) 

 Insurer position was that any disagreement in scope 
rendered the matter inappropriate for appraisal under 
Wells v. American States, 919 S.W.2d 679 (Tex. App. –
Dallas1996, writ den.)

 Johnson reviewed the scope of appraisal and term      
“amount of loss”

 Is the primary case that is relied on by subsequent cases in 
discussing causation.
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Problems with Determining Cause of 
Loss

Causation Issues

 Under Johnson, whether a particular issue is a coverage 
issue depends on the facts.

 Distinction between the causes of particular types of 
damage (ie, “what caused the hail damage), vs assigning 
covered and noncovered causes of loss to a single loss- in 
other words, whether you are addressing causation as a 
liability question or as a damages question. 

 Accordingly, addressing the extent of covered damages, 
separating covered from non covered causes of 
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Determining Causation
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loss, are appropriate subjects of appraisal. MLCSV10 
v. Stateside Enterprises, 866 F.Supp.2d. 691 (S.D. 
Tex. 2012)

 In Stateside, determination that a cause of loss 
was due to a particular storm was valid and proper.

 On the other hand, a conclusion that a particular 
piece of ductwork was not valid, and improper              

 Central Mut. Ins. Co. v. White Stone Properties, 
Ltd. 2014 WL 1092121 (March 19, 2014)-
Application of replacement cost in appraisal
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What is the Texas 
Prompt Payment of 
Claims Act and why 
does it Matter?

EXCERPTS

542.056: an insurer shall notify 
a claimant in writing of the 
acceptance or rejection of a 
claim not later than the 15th 
business day after the date the 
insurer receives all items 
required by the insurer to secure 
final proof of loss.

542.057:  if an insurer notifies a 
claimant under Section 542.056 
that the insurer will pay a claim 
or part of a claim, the insurer 
shall pay the claim not later than 
the fifth business day after the 
notice is made.

542.058: if an insurer, after 
receiving all items, statements, 
and forms reasonably requested 
and required under Section 
542.055, delays payment of a 
claim for more than 60 days,  
the insurer shall pay damages 
and other items as provided by 
Section 542.060.
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TPPCA: Additional Context

 542.055: “information the insurer believes 
it will require.”

 Damages: 18% per annum statutory 
interest, reasonable and necessary 
attorneys fees, pre-judgment interest.  
Texas Supreme Court has determined that 
the 18% runs until the date of judgment.

It matters because it is debated whether 
the TPPCA applies to appraisal cases …
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Graber v. State Farm Lloyds, No. 3:13-cv-2671,  
2015 WL 3755030 (N.D. Tex. June 15, 2015)

An 
Outlier?
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To resolve the issue presented in Graber, 
the Texas Supreme Court recently granted 
Petition for Review to consider:

1. Whether an insurer violates the TCCPA 
by delaying payment of a claim until it pays 
the appraisal award after being sued; and

2. Whether the appraisal process delays 
the 60-day deadline to pay a valid claim 
under the TCCPA
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Barbara Technologies Corp. v. State Farm
Lloyds, 566 S.W.3d 294 (Tex. App.—San
Antonio 2017, pet. granted)

 Hail damage was under the deductible, and 
insurer made no payment.  After second 
inspection, no payment for the same reason.  

 Insured sued; alleged violations of TPPCA.  
Appraisal ensued.  Insurer timely paid appraisal 
award.  Insured sought TPPCA damages.

 Court granted summary judgment in favor of 
insurer.
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Barbara Technologies Corp. v. State Farm Lloyds, 566
S.W.3d 294 (Tex. App.—San Antonio 2017, pet. granted)

Both parties presented their cases in oral arguments before the 
Texas Supreme Court.

Insured’s position:

 This is a statutory issue.  Under the TPPCA, the insurer must 
pay within 60 days after it receives all items it reasonably 
requests from the claimant (not the appraiser/umpire).

 If insurer does not pay within 60 days, it is liable –
regardless of negligence or intent.  The statute does not 
make an exception if case goes to appraisal.

 Insured said appraisal established both coverage and 
valuation in the case, and insurer did not pay covered claim 
within timeframe.
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Barbara Technologies Corp. v. State Farm Lloyds, 566
S.W.3d 294 (Tex. App.—San Antonio 2017, pet. granted)

Insurer’s position:  

 TPPCA does not apply to appraisal when parties agree claim 
is covered, but dispute valuation.  

 Must be a finding that carrier is liable for a claim before 
TPPCA applies.  Appraisal does not determine liability, and 
payment of appraisal award is not admission of liability.

 In general, an appraisal cannot be demanded, completed, 
and paid within 60 days.    

 Either party can demand appraisal.  If the 60 day TPPCA 
deadline applies, there would be nothing to stop an insured 
from waiting until long into the process, demanding 
appraisal, dragging it out, and then claiming damages under 
the TPPCA.  
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Questions?
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