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CHANCES ARE HIGH THAT YOUCHANCES ARE HIGH THAT YOU
WILL HAVE A BANKRUPTCYWILL HAVE A BANKRUPTCY

CLAIM IN YOUR CAREERCLAIM IN YOUR CAREER



STATISTICSSTATISTICS





A DebtorA Debtor’’s Insurance Policies are Assets ands Insurance Policies are Assets and
therefore Property of the Bankruptcy Estatetherefore Property of the Bankruptcy Estate

underunder §§ 541 (a)(1)541 (a)(1)



ONCE AN INSURED FILESONCE AN INSURED FILES
BANKRUPTCY, THERE IS NOBANKRUPTCY, THERE IS NO

COVERAGE UNTILCOVERAGE UNTIL

1. Relief from stay is granted; or1. Relief from stay is granted; or
2. Completion of the bankruptcy2. Completion of the bankruptcy

proceeding.proceeding.



1.1. State insurance law requires judgmentState insurance law requires judgment
against debtor before recovery againstagainst debtor before recovery against
insurer;insurer;

2. Claimant agrees not to collect any monies2. Claimant agrees not to collect any monies
from debtor; andfrom debtor; and

3. Pursuit of claim does not cause undue3. Pursuit of claim does not cause undue
expense to debtor.expense to debtor.

RELIEF FROM STAYRELIEF FROM STAY



A DebtorA Debtor’’s Insurance Policys Insurance Policy ProceedsProceeds
are Sometimes Property of theare Sometimes Property of the

Bankruptcy EstateBankruptcy Estate



PROCEEDS ARE NOT PROPERTY OFPROCEEDS ARE NOT PROPERTY OF
THE ESTATETHE ESTATE

Insurance proceeds from debtorInsurance proceeds from debtor’’s third party liabilitys third party liability
policies are generally not property of the estate becausepolicies are generally not property of the estate because
they are not payable to debtor.they are not payable to debtor.



Where there are more claims than proceeds, orWhere there are more claims than proceeds, or
where proceeds are considered vital to resolutionwhere proceeds are considered vital to resolution
of bankruptcy, bankruptcy courts have orderedof bankruptcy, bankruptcy courts have ordered
proceeds to stay within estate (Toxic Tort Cases)proceeds to stay within estate (Toxic Tort Cases)

Proceeds of first party policies (e.g. propertyProceeds of first party policies (e.g. property
insurance) are typically property of the estateinsurance) are typically property of the estate
because debtor is intended recipientbecause debtor is intended recipient
of proceeds.of proceeds.

PROCEEDS ARE NOT PROPERTY OFPROCEEDS ARE NOT PROPERTY OF
THE ESTATETHE ESTATE



On the other extreme, when a debtor corporation owns an insurance
policy that covers its own liability vis-a-vis third parties, we—like
almost all other courts that have considered the issue—declare or at
least imply that both the policy and the proceeds of that policy are
property of the debtor's bankruptcy estate



UNLIQUIDATED CLAIMSUNLIQUIDATED CLAIMS



AnAn unliquidatedunliquidated claim is oneclaim is one
that has not been calculated orthat has not been calculated or
established as a specific amountestablished as a specific amount



ADVERSARY PROCEEDINGADVERSARY PROCEEDING



An adversary proceeding in bankruptcy is a separateAn adversary proceeding in bankruptcy is a separate
lawsuit filed within the bankruptcy case.lawsuit filed within the bankruptcy case.

A creditor or the bankruptcy trustee might bring anA creditor or the bankruptcy trustee might bring an
adversary proceeding to challenge theadversary proceeding to challenge the dischargeabilitydischargeability
of a particular debtof a particular debt ---- alleging that you incurred italleging that you incurred it
through fraud.through fraud.

The trustee might seek to regain property that youThe trustee might seek to regain property that you
transferred or sold to someone else prior to yourtransferred or sold to someone else prior to your
bankruptcy.bankruptcy.

ADVERSARY PROCEEDINGADVERSARY PROCEEDING



BANKRUPTCY ANDBANKRUPTCY AND STOWERSSTOWERS



Automobile insurer, whose insured had filed bankruptcy petition
after being sued on claims arising from automobile accident, filed
adversary proceeding, seeking declaratory judgment that no Stowers
claim against insured under Texas law for negligently failing to
settle a claim within policy limits existed or would exist in
bankruptcy estate.



The United States Bankruptcy Court for theThe United States Bankruptcy Court for the
Western District of Texas entered judgmentWestern District of Texas entered judgment
declaring that adeclaring that a StowersStowers claim existed and wasclaim existed and was
part of bankruptcy estate.part of bankruptcy estate.



Insurer appealed, and the United States DistrictInsurer appealed, and the United States District
CourtCourt held thatheld that: (1): (1) StowersStowers claim was not part ofclaim was not part of
bankruptcy estate, since no judgment was enteredbankruptcy estate, since no judgment was entered
against debtor in underlying action until more thanagainst debtor in underlying action until more than
three years after debtorthree years after debtor’’s bankruptcy case wass bankruptcy case was
commenced, and (2) insured did not suffer injurycommenced, and (2) insured did not suffer injury
sufficient to supportsufficient to support StowersStowers claim, since bankruptcyclaim, since bankruptcy
discharge relieved him from liability in excess ofdischarge relieved him from liability in excess of
policy limits.policy limits.



MYTHMYTH

Bankruptcy = no moneyBankruptcy = no money



BANKRUPTCY ANDBANKRUPTCY AND STOWERSSTOWERS

Chapter 7 – Liquidation

Chapter 11 – Reorganization

Chapter 12 - Adjustment of Debts of a
Family Farmer with Regular Annual
Income

Chapter 13 - Adjustment of Debts of an
Individual with Regular Income



LEHMAN BK = $1.4 Billion in feesLEHMAN BK = $1.4 Billion in fees

ENRON BK = $780 million in feesENRON BK = $780 million in fees

Bankruptcy = no moneyBankruptcy = no money


