


























OTHER STATE HIGH COURTS

Twelve state high courts have considered the incorporation theory.

Five have expressly rejected the theory. See U.S. Fire Ins. Co. v. J.5.U.B.,
Inc., 979 So. 2d 871, 890 (Fla. 2007); Travelers Indem. Co. of Am. v. Moore
& Assocs., Inc., 216 SW.3d 302, 309-310 (Tenn. 2007); United Nat'l Ins. Co.
v. Frontier Ins. Co., 99 P.3d 1153, 1158 (Nev. 2004); Wyo. Sawmills, Inc. v.
Transp. Ins. Co., 578 P.2d 1253, 1256 (Or. 1978); Taylor Morrison Servs.,
Inc. v. HDI-Gerling Am. Ins. Co., 746 S.E.2d 587, 591 n.10 (Ga. 2013).

Five have impliedly rejected the theory. See Capstone Bldg. Corp v. Am.
Motorists Ins. Co., 67 A.3d 961, 980-982 (Conn. 2013); Crossmann Cmtys.
Of N.C. Inc. v. Harleysville Mut. Ins. Co., 717 S.E.2d 589, 594 (S.C. 2011);
Concord Gen. Mut. Ins. Co. v. Green & Co. Bldg. & Dev. Corp., 8 A.3d 24, 26-
28 (N.H. 2010); Vogel v. Russo, 613 N.W.2d 177, 183-184 (Wis. 2000)
(abrogated on other grounds); Mut. of Enumclaw Ins. Co. v. T & G Constr,
Inc., 199 P.3d 376, 384 (Wash. 2008).

Two state high courts have followed the incorporation theory. See Helm v.
Bd. of Cty. Comm’rs, 989 P.2d 1273, 1276 (Wyo. 1999); Swank Enters., Inc.
v. All Purpose Servs., Ltd., 154 P.3d 52, 56 (Mont. 2007).









NO PHYSICAL INJURY UNTIL
EXPLOSION

e |n Eljer Manufacturing, Inc. v. Liberty Mutual Insurance
Co. (Eljer 1), the Seventh Circuit stated:

“The central meaning of [physical injury] as it is used in
everyday English . . . is of a harmful change in
appearance, shape, composition, or some other physical
dimension of the "injured" person or thing. If water leaks
from a pipe and discolors a carpet or rots a beam, that is
physical injury, perhaps beginning with the very earliest
sigh of rot—the initial contamination . . . . The ticking
time bomb, in contrast, does not injure the structure in
which it is placed, in the sense of altering the structure in
a harmful, or for that matter in any, way—until it
explodes.”
























TO WHICH THIS INSURANCE APPLIES

e The CGL insuring agreement’s language “to which this
insurance applies” means that the “property damage”
must be covered before the consequential damages flowing
from such “property damage” can be covered. See, e.g.,
Hartford Acc. & Indem. Co. v. Pac. Mut. Life Ins. Co., 861
F.2d 250, 255 (10th Cir. 1988) (“Since the insured’s products
and installation are not property damage to which the
insurance applies, any consequential damages caused by
such products and installation are not covered.”); American
Home Assurance Co. v. Libbey-Owens-Ford Co., 786 F.2d 22,
24-25 (1st Cir. 1986) (stating a CGL policy “would cover only
consequential damages resulting from ‘property damage to
which this insurance applies’”).



CONSEQUENTIALS OF COVERED
PROPERTY DAMAGE

If There Is Covered Property Damage, Rip And Tear Expenses Are
Covered.

In Lennar Corp. v. Markel American, 413 S.\W.3d 750 (Tex. 2013), a
homebuilder made a claim for the cost to repair its homes that had

been damaged because of EIFS siding that had been installed on the
homes. Id. at 751.

There, the Court awarded the costs Lennar incurred to determine the
areas of the homes that had water damage were covered. /d. The Court
noted the importance that Lennar was seeking these “because of”
damages for only houses that suffered covered ‘property damage, by
stating, ‘We are not confronted with a situation in which the existence of
damage was doubtful” Markel concedes that each of the 465 homes for
which Lennar sought to recover remediation costs was actually damaged.”

Indeed, Lennar removed forty-eight homes that had not incurred covered
property damage from its proof at trial.









