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CERTIFICATES OF INSURANCE AFTER 
THE OMNI DECISION 

I. INTRODUCTION 
While certificates of insurance have been 

generally understood to be limited in their 
purpose, this view may be changing in Texas.  
Certificates of insurance historically had little 
utility in Texas, other than to provide some 
verification that an entity is insured.   

Typically, agents issue certificates of 
insurance to third parties on behalf of their 
insureds to demonstrate that a policy has been 
issued to the insured for a type of risk.  The 
ACORD form is the most common used today 
and will identify the insurer, insurance agency, 
insured, type of insurance, policy numbers, 
effective dates, limits, certificate holder, 
cancellation procedures, additional insured 
status, and the name of the representative 
authorizing the policy.   

To general contractors and owners, a 
certificate of insurance is an important document 
because it serves as evidence that their 
subcontractors have the requisite insurance in 
place.  In fact, the general contractor or property 
owner may not allow the subcontractor to bid 
the job, begin work or get paid on a project until 
the general contractor or property owner has 
received the properly issued certificate.  Many 
general contractors and owners require 
subcontractors to make them an additional 
insured on the subcontractor’s policy or may 
have other specific insurance requirements, and 
the certificate of insurance will serve as the tool 
to quickly confirm this information.    

Historically, general contractors and 
property owners have been well advised that 
they could not rely upon certificates of insurance 
to prove or establish coverage.  While this is still 
sound advice, there is a new case in Texas that 
has called into question much of the settled law 
on certificates of insurance. 

II. LAW ON CERTIFICATES OF 
INSURANCE 
Texas law has consistently held that when 

the policy language conflicts with the certificate 

of insurance, the policy language will govern.1  
The decisions in the cases typically referred to 
as Via Net I and Via Net II both provide good 
briefing on Texas case law on the liabilities that 
may arise when issuing and relying upon 
certificates of insurance.   

A. Via Net I 
Both TIG Ins. Co. v. Sedgwick James2, 

often referred to as Via Net I, and Via Net v. TIG 
Ins. Co.,3 often referred to as Via Net II, arise 
from the same background facts.  Between 1996 
and 1998, Lumbermens provided commercial 
general liability insurance to Corporate Express, 
Inc. and authorized Sedgwick to solicit certain 
types of insurance on its behalf.  Lumbermens 
issued two insurance policies to Corporate 
Express, Inc.  Via Net was a subsidiary entity to 
Corporate Express and was insured only under 
one of the policies.  That policy contained no 
provision for additional insured coverage.  The 
second policy provided additional insured 
coverage to persons or organizations “where 
required by written or oral contract” with respect 
to “liability arising out of operations or premises 
owned by or rented to the [named insured].”   

Via Net requested a certificate of insurance 
evidencing a "waiver of subrogation and 
additional insured in favor of Safety Lights."  
Sedgwick issued the certificate that lists Via Net 
and U.S. Delivery Systems as the insured under 
the first policy.  However, the certificate 

                                                      
1 See TIG Ins. Co. v. Sedgwick James of Washington, 
276 F.3d 754 (5th. Cir. 2002); RNA Invest., Inc. v. 
Employers Ins. of Wausau, 2000 Tex. App. LEXIS 
7804 (Tex. App.—Dallas 2000, Nov. 16, 2000, no 
pet.) (unpublished opinion) (certificates of insurance 
do not create insurance coverage where none 
existed); C & W Well Service, Inc. v. Sebasta, 1994 
Tex. App. LEXIS 643 (Tex. App.—Houston [14th 
Dist.], March 24, 1994, no writ) (unpublished 
opinion) (noting insurance coverage is that provided 
by policy, not certificate of insurance); CIGNA Ins. 
Co. of Texas v. Jones, 850 S.W.2d 687 (Tex. App.—
Corpus Christi 1993, no writ) (certificate of insurance 
does not extend the terms of the insurance policies 
certified therein). 
2 TIG Ins. Co. v. Sedgwick James of Washington, 276 
F.3d 754 (5th. Cir. 2002). 
3 Via Net v. TIG Ins. Co., 211 S.W.3d 310 (Tex. 
2006). 
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contained an incorrect statement that the 
“certificate holder [Safety Lights] is added as an 
additional insured re: general liability.”  
However, the certificate also stated:  

THIS CERTIFICATE IS 
ISSUED AS A MATTER OF 
INFORMATION ONLY AND 
CONFERS NO RIGHTS UPON 
THE CERTIFICATE 
HOLDER. THIS 
CERTIFICATE DOES NOT 
AMEND, EXTEND OR 
ALTER THE COVERAGE 
AFFORDED BY THE 
POLICIES BELOW. 

A Via Net employee was injured while 
making a delivery to Safety Light when a Safety 
Lights’ employee allegedly dropped a 3000 lbs. 
steel plate on his hand.  The employee sued 
Safety Lights.  Safety Lights requested a defense 
from Via Net’s insurer, Lumbermens, who 
denied the claim because the policy did not 
provide coverage for additional insureds, despite 
the language of the certificate of insurance.  The 
liability carrier for Safety Lights defended 
Safety Lights and ultimately settled the lawsuit.   

Plaintiffs TIG and Safety Lights filed its 
complaint seeking a declaration that 
Lumbermens and Sedgwick were obligated to 
defend and indemnify Safety Lights in the 
underlying personal injury lawsuit.  Plaintiffs 
alternatively sought reformation of the policy to 
conform to the "intent of the parties" and 
provide coverage for Safety Lights. Plaintiffs 
also alleged violations of the Texas Insurance 
Code, Texas Deceptive Trade Practices Act, 
breach of contract, fraudulent and negligent 
misrepresentation, breach of the duty of good 
faith and fair dealing, and fraud.  The Court 
granted Lumbermen’s and Sedgwick’s motions 
for summary judgment, which Plaintiffs 
appealed. 

First, Plaintiffs argued that the certificate of 
insurance issued by Sedgwick created insurance 
coverage under the policy.  But the trial court 
disagreed, stating it is well established under 
Texas law that when a certificate contains the 

disclaimer language, the terms of the policy 
control.  Because the policy did not make any 
provision for additional insured coverage, the 
certificate cannot create that coverage.   

Plaintiffs also asserted that Sedgwick's 
certification of insurance should obligate 
Lumbermens because Sedgwick acted as 
Lumbermens' agent.  The court discussed the 
theories of vicarious liability against 
Lumbermens as a result of the representations 
and actions of Sedgwick.  Ultimately, the court 
found that the agency agreement prohibits 
Sedgwick from modifying the policy.  

Plaintiffs further argued that there was a 
mutual mistake since there was some indication 
that both parties intended both policies would 
have the same additional insured endorsement.  
The court found that TIG had to prove that all of 
the parties intended to include an additional 
insured clause in the first policy. The Court 
found that, although TIG presented evidence of 
Sedgwick's mistaken beliefs about the contract, 
TIG did not provide a shred of evidence that 
Lumbermens shared those beliefs. Nor did TIG 
present any evidence that Sedgwick had the 
statutory, actual, or apparent authority to change 
the terms of the underlying policy for 
Lumbermens. 

Finally, in dismissing Plaintiffs claim for 
negligent and fraudulent misrepresentation, the 
court found that TIG did not offer any summary 
judgment proof that Sedgwick negligently or 
carelessly issued the certificate of insurance.  
The Court found that it did not explain why 
Sedgwick, rather than Corporate Express, bore 
the burden of reading the incorporated policy. 

B. Via Net II 
In Via Net II, Safety Lights sued its vendor, 

Via Net, for breaching the promise to provide 
additional insured coverage.  Via Net agreed to 
name Safety Light as an additional insured, and 
as stated above, its insurance broker, Sedgwick, 
issued a certificate of insurance listing Safety 
Lights as “holder,” stating that the “holder is 
added as additional insured re: General 
Liability.”  The only issue in the suit which was 
eventually appealed to the Texas Supreme Court 

- 2 - 
D/796688.1 



was whether the discovery rule applied to Safety 
Lights’ suit, which arose less than four years 
after the additional insured coverage was denied 
but more than four years after the promise to 
provide coverage was breached.   

The Texas Supreme Court applied the two 
prong test to determine if the discovery rule 
applies, one prong which required Safety Lights 
to show that its injury was unlikely to be 
discovered within the prescribed limitations 
period despite due diligence.  Safety Lights 
argued that it acted diligently by obtaining the 
certificate of insurance, and that there is little 
use for certificates of insurance if contracting 
parties must verify them by reviewing the entire 
policy.  In dicta, the Texas Supreme Court found 
that “[g]iven the numerous limitations and 
exclusions that often encumber such [insurance] 
policies, those who take such certificates at face 
value do so at their own risk.” 

III. RECENT OMNI DECISION 
In March of 2010, the Houston First Court 

of Appeals in Brown & Brown of Texas, Inc. v. 
Omni Metals, Inc. 4 arguably altered the effect of 
a certificate of insurance, as well as the 
responsibilities and potential liabilities of the 
agents and carriers that issue them.  It must be 
noted that the Omni case is currently on appeal 
to the Texas Supreme Court.  It should also be 
considered that the appellate court issued and 
withdrew two earlier opinions, and the fact it 
took over six months before the court released 
this opinion.  There are many significant 
holdings in this case.  But for the purpose of this 
article, this discussion will focus on the facts and 
holdings relevant to certificates of insurance. 

In Omni, Port Metal stored steel belonging 
to Omni and processed the steel into coils.  Port 
Metal purchased insurance from 
Transcontinental through Russell Lee Jacobe 
Insurance Agency, which was later acquired by 
Poe & Brown (now known as Brown & Brown 
of Texas, Inc.).   Port Metal’s president testified 
that he asked Danny Sparks, an agent of Poe & 

                                                      
4 317 S.W.3d 361 (Tex. App.—Houston [1st Dist.] 
2010), rehearing overruled (May 05, 2010), petition 
for review filed (Jul 15, 2010). 

Brown, to insure Port Metal’s warehouse, 
including the steel they were storing.  However, 
the policies issued from 1992 through 1995 
contained an exclusion barring coverage for the 
property held in storage.  After reading the 1992 
policy, Port Metal’s president asked Sparks 
about the exclusion, and Sparks told him the 
exclusion did not apply to property stored like 
Omni’s.  However, Sparks testified that by 1993, 
he knew the policy did not provide the coverage 
he promised, but that he failed to explain this to 
Port Metal.   

Omni’s president spoke on several 
occasions with Port Metal’s president, who 
assured him that Omni’s steel was insured.  
Omni also requested and received certificates of 
insurance from Poe & Brown to document the 
coverage.  Sparks delivered the certificates to 
Omni, which contained the incorrect statement 
that Port Metal’s insurance coverage 
“INCLUDES PROPERTY OF OTHERS IN 
CUSTODY OF INSURED.”  However, the 
certificates further contained a disclaimer stating 
that it was issued for information purposes only.  
Further, Omni’s president testified at trial that he 
did not request or read the policy because he 
thought the certificate would be sufficient.   

Port Metal’s warehouse burned down, and 
Omni lost $2.6 million in steel.  
Transcontinental denied coverage for the claim 
on the ground that the Policy contained an 
exclusion barring coverage for goods stored at 
Port Metal.   

Omni filed suit against Transcontinental 
and Poe & Brown (now Brown & Brown), 
among others, for negligent misrepresentation 
and violations of the Texas Deceptive Trade 
Practices Act under the former Insurance Code.  
Transcontinental and Poe & Brown successfully 
moved for summary judgment, which was 
reversed by the Fourteenth Court of Appeals on 
June 13, 2002, and remanded for trial.  On 
March 20, 2008, the Fourteenth Court of 
Appeals, following the reasoning of Via Net, 
reversed the trial court’s judgment, finding that 
Omni could not detrimentally rely on certificate 
of insurance.  The court withdrew that opinion 
and, on December 17, 2009, issued an opinion 

- 3 - 
D/796688.1 



and judgment in its place.  But again, the Court 
withdrew that opinion and issued this opinion on 
March 25, 2010, clarifying its December 17, 
2009 opinion.   

The court first addressed whether Sparks 
had the authority to bind Transcontinental or 
change the coverage provided by 
Transcontinental.  The court provided a good 
synopsis of Texas law concerning insurance 
agents and whether an insurance company is 
liable for any misconduct by an agent.  
However, it should be noted that this discussion 
was analyzed under the former Texas Insurance 
Code art. 21.  Looking to the agreement between 
the parties and Transcontinental’s 
representations, the court held that the evidence 
was legally sufficient to find that both Sparks 
and Poe & Brown were acting within their scope 
of their authority in issuing the certificates and 
making the representations, and that both Poe & 
Brown and Transcontinental could be held liable 
to Omni for damages.   

The court also went into long analysis 
about Omni’s standing as a consumer and to 
assert causes of action against Transcontinental 
and Brown & Brown.  The court then addressed 
the claims for negligent misrepresentation and 
violations of the Texas Deceptive Trade 
Practices Act under the former Insurance Code.  

Brown & Brown argued that the certificate 
of insurance did not make a false representation 
by accurately describing the bailee policy as an 
“All Risk” policy.  However, Omni argued that 
Brown & Brown had a duty to disclose the true 
nature of the insurance coverage.  The summary 
judgment evidence established that Sparks was 
aware of the exclusion, but failed to disclose or 
provide additional information about it even 
when he knew that Omni wanted to make sure 
its property was covered by insurance purchased 
by Port Metal.  The court found that Brown & 
Brown provided the “All Risk” certificate of 
insurance in response to a specific inquiry from 
Omni for conformation that the steel was 
covered.   

Transcontinental and Brown & Brown also 
argued that Omni could not have relied upon the 

certificate of insurance because it contained the 
disclaimer language and because Omni had a 
legal duty to read the policy referenced in the 
certificates to determine the scope of any 
exclusions.  Specifically, Brown & Brown and 
Transcontinental argued that Omni could not 
have justifiably or reasonably relied on the term 
“All Risk” because of the disclaimer on the 
certificate of insurance.   

However, the court found there was no 
contractually binding agreement by Omni not to 
rely on the certificate provided to it for use in its 
business – in fact, the certificate was delivered 
to Omni by Poe & Brown for the express 
purpose of conveying to Omni’s lender the 
assurance that Omni’s steal stored at Port Metal 
was insured.  Further, Poe & Brown’s delivery 
of the certificate and its failure to correct 
information regarding coverage that it knew to 
be incorrect caused Omni not to take other steps 
to assure the coverage of its steel stored at Port 
Metal.   

The appellate court, in other words, refused 
to give the disclaimer language its clear 
meaning, despite the prior Texas Supreme Court 
guidance in Via Net I and Via Net II.  However, 
the court distinguished this case from these 
decisions, finding that Omni was not an 
additional insured or a party to the insurance 
contract, but was a customer of an insured, and 
thus has no duty to seek out and read the third 
party’s insurance policy.  The court further 
distinguished several cases cited by Brown & 
Brown, stating in none of the cases there was a 
direct misrepresentation to the plaintiff or any 
evidence that the plaintiff had relied upon the 
misrepresentation. 

IV. CONCERNS AFTER OMNI 
While the Omni case may be considered a 

victory for certificate holders in Texas, it raises 
concerns for insurance agents and carriers, who 
may be held to provide coverage to third parties 
because of mistakes in the certificates.  With the 
number of certificates of insurance issued by 
agents, and the pressure to produce these 
certificates quickly, it is easy to make mistakes 
in the issuance of the certificates.  In fact, 
insurance certificate troubles are responsible for 
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more than 25% of all insurance professional 
errors & omissions claims.5   

Recognizing the problems and issues that 
are sometimes raised through certificates of 
insurance, on September 8, 2006 the Texas 
Department of Insurance addressed agents and 
carriers issuing certificates of insurance to 
contractors by publishing following bulletin6: 

The Department reminds all 
carriers and agents that a 
certificate of insurance must 
clearly and accurately state the 
insurance coverage provided.  A 
certificate of insurance that 
obscures or misrepresents the 
insurance coverage provided 
under the insurance policy is a 
violation of the Insurance Code, 
including §§541.051, 541.061, 
and 4005.101(b)(5) and (6).  
Additionally, agents are 
reminded that they are 
prohibited from altering the 
terms or conditions of a policy 
under Insurance Code 
§§4001.051(c) and 4001.052(b).  
Violation of the provisions of 
Chapter 541, 4001, or 4005 may 
result in administrative penalties 
and/or license revocation.     

With the recent decision issued in Omni, in 
addition to the Texas Department of Insurance’s 
issuance of this bulletin, Texas may be seeing a 
change in the weight and responsibilities in 
issuing certificates of insurance.  There have 
been no decisions issued yet interpreting or 
relying upon Omni, and until the Texas Supreme 
Court weighs in on this decision, how courts 
will apply Omni is unclear.  However, the Omni 
court may have given the certificate of insurance 
more authority because it was more of a direct 
communication from an insurance agent in 
response to a direct request from the insured 
                                                      
5 
http://www.certaincert.com/blog/?&&&Tag=insuran
ce%20certificate%20tracking&BBPage=1 (January 
16, 2011). 
6 Commissioner’s Bulletin #B-0035-06. 

about coverage and concerns they had about the 
policy in question.   

What we do know is that agents and 
carriers could be held liable for any 
misrepresentations in the certificate.  Further, 
while certificate holders now may have more of 
an argument in their reliance of certificates, they 
are still advised to request a copy of the policy 
to ensure that the requisite coverage is in place.   

V. COMMON ISSUES THAT ARISE AND 
WHAT YOU CAN DO TO AVOID 
THEM 
With the law in Texas over certificates of 

insurance being more unclear, this section will 
focus on common issues that arise when 
working with certificates of insurance and ways 
that carriers and agents who are issuing these 
certificates, and contractors who are relying 
upon them, can attempt to avoid these issues.  

A. Addition Insured Status 
One of the most common problems with 

certificates of insurance is when certificate 
holders are listed as additional insureds on 
certificates without the policy actually reflecting 
that.  Often times, certificate holders do not 
realize they are not listed as additional insureds 
on the policy until litigation has ensued and they 
seek a defense from the insured’s general 
liability policy and are denied.   

Prior to Omni, Texas case law supported 
the position that certificate holders must be 
listed on the policy, regardless of the 
representation in the certificate.  But the Omni 
decision has called that into question.  It is 
important to note that the court in Omni did 
distinguish the facts from Via Net, finding that 
Omni was not an additional insured or a party to 
the insurance contract, but was a customer of an 
insured, and thus had no duty to seek out and 
read the third party’s insurance policy.  
However, a certificate holder, met with 
additional representations regarding the holder’s 
insurance status, may have a valid argument that 
it reasonably relied upon the representations 
regarding the insurance obtained.  
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To avoid any potential liability, the obvious 
solution is that insurers and agents should not 
list the holder as an additional insured unless the 
policy is endorsed to that effect.  They should 
further implement policies of sending the 
endorsements to the certificate holder.  Further, 
carriers and agents should educate their insureds 
that the terms of the policy control – not the 
language on the certificate.   

Certificate holders should be aware that 
some insurance agents may mistakenly or 
intentionally issue certificates that do not 
accurately reflect coverages and policy terms.  
Contractors should not rely upon certificates of 
insurance in determining whether the proper 
insurance is in place.  The only way for 
contractors to know whether they are properly 
covered is to review the insurance policy.  In 
fact, contractors can include a provision in their 
contracts that require their subcontractors to 
produce the desired insurance policy for their 
review.  They can also implement policies and 
procedures of requiring an endorsement 
reflecting that they have been added as an 
additional insured. 

B. Notice of Cancellation or Changes in the 
Policy 
The prior ACORD form contained 

language that the insurer will “endeavor” to send 
notice to the certificate holder if any of the 
policies are canceled.  However, adhering to the 
general rule that the certificate does not modify 
the policy, courts have held that the insurer is 
under no obligation to notify of changes or 
cancellation unless stated in the policy.  For 
example, in Scottsdale Insurance Co. v. 
Shahinpour7, the court determined whether the 
“will endeavor” language requires an insured to 
provide notice of cancelation to the certificate 
holder.  The court held that the language 
provides that the insurer, not the insured, “will 
endeavor,” but it is not obligated to give notice.  
Contractors or property owners often will try to 
negotiate around this and require the 
subcontractor to send notice of cancellation.   

                                                      
7 Scottsdale Ins. Co. v. Shahinpour, 2006 U.S. Dist. 
LEXIS 23299 (S.D. Tex. March 14, 2006).   

ACORD has introduced a new certificate of 
insurance form (ACORD 25 2009/09 edition) 
that has revised this language.  Agents will no 
longer certify on the certificate that the 
insurance company will “endeavor” to mail 
notice of cancellation to the certificate holder.  
The cancellation box on the new certificate now 
reads: “Should any of the above described 
policies be canceled before the expiration date 
thereof, notice will be delivered in accordance 
with the policy provisions.”  The problem is that 
“ISO standard” additional insured endorsements 
make no provision for cancellation, much less 
require notice to be sent to an additional insured.   

This new certificate language further 
solidifies that the certificate does not create 
obligations beyond the policy.  Therefore, 
insurers should implement procedures to see that 
certificate holders are properly notified of policy 
cancellations.  Certificate holders need to be 
aware that the terms of the policy control. 

C. Impossible or Impractical Requests 
Agents are sometimes asked to produce 

certificates that comply with impossible or 
impractical requests.  For example, a contractor 
may need coverage for an uninsurable request, 
and they may need it immediately.  When 
refusing to do so, agents are often faced with the 
claim from the insured that they know of agents 
that can and will provide such certificates.  In an 
attempt to not lose a client, these impossible or 
difficult requests often lead to the issuance of 
fraudulent certificates by insurers. 

To avoid this problem, insurers and their 
agents need to educate policyholders and 
certificate holders that certificates of insurance 
issued by the agency, and the policies described 
thereon, cannot always satisfy their requests.  
Further, insurers should make no promise to do 
anything based upon the certificate.   

Policyholders and certificate holders need 
to know that all their requests cannot be satisfied 
by the policy.  Further, they should give agents 
ample time to search for the coverages required 
by the construction contract.  If coverage is 
available, contractors can include the premium 
costs in the contract bid.  If coverages are not 
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available, negotiate such requirements from the 
contract or pursue another source of coverage.  It 
is important to know the costs before bidding on 
a contract.   

Policyholders and certificate holders should 
also consult an attorney to review the contracts 
on their behalf, in addition to having their 
insurance agent review the insurance 
specifications.  Both can advise what 
requirements may be impossible or difficult to 
insure and what coverage is actually sought and 
provided. 

D. Reviewing Contracts 
In some instances, insureds will ask their 

agents to review the insurance requirements in 
their construction contracts in order to determine 
what types of insurance are needed to comply 
with the contract requirements.  However, these 
construction contracts are often huge and 
complex.  If agents and brokers with no legal 
training or experience are taking on the 
obligation of reading and interpreting these 
complex documents, this increases the chance of 
errors and exposes the agents and brokers, as 
well as the contractors, to liability.  To avoid any 
potential exposure to liability, carriers should 
consult with their attorney before taking on this 
onerous task and advise their insured to consult 
with his or her attorney.   

E. Certificate vs. Policy Limits 
There are situations where a contractor is 

awarded a job where the insurance requirements 
include “not less than” $1,000,000 in CGL 

coverage.  However, the contractor has a 
$2,000,000 CGL occurrence limit, but wants the 
certificate of insurance to show only a 
$1,000,000 limit.  While Texas courts have not 
addressed this issue, given today’s litigious 
environment and the fact that the policy limits 
would control, care should be taken to 
accurately reflect the current policy limits in 
accordance with the instructions of the 
certificate. 

The new ACORD form has addressed this 
issue to some degree by adding check boxes for 
the agent or broker to indicate if the general 
aggregate limit under the GL policy applies per 
policy, per project, or per location.  Previously, 
there was no distinction applied.  This addition 
to the form reflects, in part, requirements by 
some general contractors that subcontractors 
have access to full liability limits for any project 
they work on. 

VI. CONCLUSION 
Until Texas courts have had time to issue 

opinions addressing or analyzing Omni, the 
future of certificate of insurance disputes 
remains uncertain.  Anyone issuing or relying 
upon certificates of insurance should be 
knowledgeable as to the uncertainty these 
documents hold.  While the lack of clearly 
defined law creates ambiguity, it may also 
provide opportunities for both insurance 
professionals and contractors to create company 
policies and procedures to effectively and 
responsibly issue and rely upon these 
documents.   
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