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OVERVIEW

 Appraisal Process

 Bad Faith Claims and Texas Prompt Payment of Claims Act

 The Relationship Between Appraisal, Bad-Faith Claims, and TPPCA Liability

 Takeaways 

 Practical Considerations

 Questions



BASICS OF APPRAISAL

 What is an appraisal clause?

 Included in homeowners, automobile, and property insurance policies

 Generally enforceable

 Less expensive alternative to litigation



SCOPE OF APPRAISAL

 Amount of loss only

 Causation not a proper issue

 However, appraisal may include some degree of causation to determine loss



WHAT DOES THE TYPICAL APPRAISAL CLAUSE LOOK LIKE?

Appraisal

If we and you disagree on the amount of loss, either may make written demand for an appraisal of the loss.
Appraisal is mandatory if invoked by either party. In this event, each party will select a qualified, impartial
appraiser. The two appraisers will select a qualified, impartial umpire. If the appraisers cannot agree on the
umpire, either you or we may request, after reasonable written notice to the other, that the selection be made
by a court having jurisdiction. We and you will cooperate with the appraisers and umpire to provide
information and access to the property to appraiser the loss. If the appraisers agree, they shall issue a detailed
appraisal decision which will be binding on you and us. If the appraisers fail to agree, they will submit their
differences to the umpire. The umpire shall consider the submissions, independently appraise the loss, and issue
a detailed appraisal decision that will be binding on you and us. Each party will:

a. Pay its chosen appraiser; and

b. Bear the other expenses of the appraisal and umpire equally.



STEPS IN THE APPRAISAL PROCESS

 Written demand

 Selection of appraisers

 Selection of umpire

 Loss determination by appraisers

 Loss determinations reviewed by umpire

 Decision agreed to by any two is binding



WAIVER OF APPRAISAL

 Either party may waive by

 Failure to request appraisal within a reasonable time

 Must show prejudice

 Failure to participate after invoking appraisal



WHEN CAN AN APPRAISAL AWARD BE OVERTURNED?

 Appraisal made without authority

 Award was the result of fraud, accident or mistake

 Award not in substantial compliance with terms of the policy language



BAD FAITH CLAIMS/LITIGATION

 Duty of Good Faith and Fair Dealing in Insurance Contracts

 Common Law

 Statutory

 Texas Insurance Code 

 Deceptive Trade Practices Act

 Bad faith claims allow remedy for insurer’s breach of the duty of good faith fair dealing

 Requires breach of insurance contract in most circumstances

 Breach generally occurs where insurer unreasonably denies coverage of a claim



ADDITIONAL LIABILITY: TEXAS PROMPT PAYMENT OF CLAIMS ACT

 Imposes procedural requirements and deadlines on insurance companies 

 Insured may file suit seeking damages under the Act for failure to adhere to statutory deadlines and 
requirements



RECENT CASE LAW DISCUSSING THE RELATIONSHIP BETWEEN 
APPRAISAL, BAD FAITH CLAIMS, AND TPPCA LIABILITY

 Barbara Technologies Corp. v. State Farm, 589 S.W.3d 806 (Tex. 2019)

 Ortiz v. State Farm Lloyds, 589 S.W.3d 127 (Tex. 2019)

 Hinojos v. State Farm Lloyds, 619 S.W.3d 651 (Tex. 2021)

 Randel v. Travelers Lloyds of Tex. Ins. Co., 9 F.4th 264, (5th Cir. 2021)



BARBARA TECHNOLOGIES CORP. V. STATE FARM, 589 S.W.3D 806 (TEX. 2019)

 Facts

 Insurer refused to pay Homeowner’s requested amount of loss under homeowners’ policy

 Homeowner filed suit for  violation of TPPCA

 6 months later, the Insurer sought appraisal and paid out the award within 7 days of the decision

 Homeowner and Insurer filed cross MSJs on TPPCA claim, and the trial court granted Insurer’s MSJ

 Issue

 Whether an insurer can be liable for TTPA violation when it initially denied the claim but later paid the 
claim in full according to the amount of loss determined through the appraisal process

 Holding

 An insurer may be liable for a TPPCA violation despite issuing an appraisal award if (1) the insurer 
admits liability for the claim, and (2) violates a TTPCA deadline or requirement.

 Issuance of an appraisal award is NOT an admission of liability 



ORTIZ V. STATE FARM LLOYDS, 589 S.W.3D 127 (TEX. 2019)

 Facts

 Insurer Refused to Pay Homeowner’s Requested Amount of Loss under Homeowners Policy

 Homeowner filed suit for Breach of Contract, Violation of TPPA, and Bad Faith 

 Two months later,  Insurer Sought Appraisal and Paid out the Award within 7 days

 Insurer Filed MSJ on Claims, Trial Court Granted the MSJ, and Appellate Court Upheld

 Issue

 Whether the Insurer’s Payment of the  Appraisal Award foreclosed the Homeowner’s  Claims

 Holding

 An Insurer’s  payment of a legitimate appraisal award forecloses liability for a breach of contract claim

 Absent breach of contract, an Insured must show extra-contractual damages to prevail on a bad faith 
claim 

 An Insurer’s Payment of a legitimate appraisal award does not bar TTPA claims



HINOJOSV. STATE FARM LLOYDS, 619 S.W.3D 651 (TEX. 2021)

 Facts

 Insurer accepted coverage of Homeowner’s claim and partially paid before statutory deadline

 Homeowner sued under TPPCA due to the Insurer’s failure to pay in full

 After statutory deadline passed, Insurer invoked appraisal process

 Appraisal award valued substantially more than amount Insurer previously paid

 Insurer paid difference within 7 days and moved for summary judgment

 Issue

 Whether the Insurer could be liable under the TTPCA despite payment of a legitimate appraisal award when it previously 
accepted the Insured’s claim, and the TTCPA’s  statutory deadline passed

 Holding

 An insurer may be liable under the TTPCA despite payment of a legitimate appraisal award and partial payments when it 
does not pay the full amount of the claim within the statutory deadline and the partial payments do not “roughly 
correspond” with the final amount of loss



RANDEL V. TRAVELERS LLOYDS OF TEX. INS. CO., 9 F.4TH 264, 265 (5TH CIR. 2021):

 Facts

 Insurer made early partial payments on  Homeowner’s claim 

 Homeowner’s public adjuster valued loss higher than Insurer

 Insurer reinspected property to continue investigation and found there was  additional damage was due to Homeowner’s halt 
of repairs and declined coverage for the additional damage

 Homeowner invoked appraisal process and brought BOC, BF, and TPPCA claims against Insurer

 Insurer continually asserted there was no coverage for the additional damage in the suit

 After appraisal, Insurer paid award within five days and moved for summary judgment on all claims

 Issue

 Whether payment of the appraisal award precluded the Homeowner’s claims 

 Holding

 Payment of a legitimate appraisal award bars a breach of contract claim even when the Insurer denies liability in the coverage 
dispute and previously contended the loss amount was lower

 Early partial payments on a claim do NOT bar a TTCPA claim when the partial payments do not “roughly correspond” with 
the final amount owed



TAKEAWAYS

1. Timely payment of an appraisal award precludes breach of contract and bad faith claims when there is 
no “independent injury”

2. Liability under the TPPCA may be imposed even when the insurer timely pays out an appraisal award 
if

 Insurer is  liable for the claim, and

 Insurer violated TPPCA deadline or requirement

3. TPPCA deadlines may be violated even where the Insurer makes partial payments on the claim and 
timely pays the appraisal award if the partial payments do not  “roughly correspond” to the full 
amount owed



PRACTICAL CONSIDERATIONS

Potential Liability:Insurer’s Options after Appraisal:

Will  subject the Insurer to liability for damages 
arising from breach of contract, bad faith, and TTPCA 
damages if coverage was wrongfully denied. 

Insurer will also owe the appraisal amount.

Refuse to pay the appraisal amount and maintain its 
denial of liability (coverage) for the claim.

Precludes breach of contract and bad faith claims 
unless there is an “independent injury”.

Does not foreclose TTPCA liability but also does not 
establish TTPCA liability.

Pay the appraisal amount without accepting liability.

Will  subject Insurer to damages for failure to pay 
within TTPCA deadline.

Accept the claim, essentially admitting it was 
incorrect to deny liability initially, and then pay the 
claim in accordance with the appraisal amount.


