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Basics of Appraisal

Appraisal clauses are uniformly included in most
homeowners, automobile, and property
insurance policies.

Appraisal clauses provide a means to resolve
disputes about the amount of loss for a covered
claim.

Appraisal clauses are generally enforceable,
absent illegality or waiver.

Appraisal clauses can provide a less expensive,
more efficient alternative to litigation.




Principles Behind Appraisal

Scope of appraisal:
Amount of loss only.

Causation is not generally proper issue for
appraisal.

However, “[a]ny appraisal necessarily includes some
causation element, because setting the ‘amount of
loss’ requires appraisers to decide between
damages for which coverage is claimed from
damages caused by everything else.”

State Farm Lloyds v. Johnson, 290 S.W.3d 886, 893 (Tex.
2009).




Appraisal Versus Arbitration

Similar to arbitration because:
(1) binding; and
(2) deciding parties are impartial,
independent, and free from bias.

However, unlike arbitration, appraisal is:
(1) informal; and
(2) limited 1n scope (does not resolve the
entire dispute)




Typical Appraisal Clause

Appraisal
If we and you disagree on the amount of loss, either may make written demand
for an appraisal of the loss. Appraisal is mandatory if invoked by either party. In
this event, each party will select a qualified, impartial appraiser. The two
appraisers will select a qualified, impartial umpire. If the appraisers cannot
agree on the umpire, either you or we may request, after reasonable written
notice to the other, that the selection be made by a court having jurisdiction. We
and you will cooperate with the appraisers and umpire to provide information
and access to the property to appraiser the loss. If the appraisers agree, they
shall issue a detailed appraisal decision which will be binding on you and us. If
the appraisers fail to agree, they shall issue a detailed appraisal decision which
will be binding on you and us. If the appraisers fail to agree, they will submit
their differences to the umpire. The umpire shall consider the submissions,
independently appraise the loss, and issue a detailed appraisal decision that will
be binding on you and us. Each party will:

Pay its chosen appraiser; and

Bear the other expenses of the appraisal and umpire equally.




General Elements of Appraisal

Written demand for appraisal;
either party.
abatement not required.

Selection of appraisers;

Appraisers select umpire (or court appoints);
Appraisers separately determine amount of loss;
Submit differences to umpire; and

Decision agreed to by any two is binding.




Can Appraisal be Waived?

Timeliness— not usually specified in clause, but
must be within “reasonable time.”

However, delay alone is not enough, a party must
show it has been prejudiced by the delay.

In re Universal Underwriters of Tex. Ins. Co., 345
S.W.3d 404,411 (Tex.2011).

Failure to participate after invoking appraisal.




Overturning an Appraisal Award

Appraisal made without authority:

I.e., an umpire signing award where appraisers did not
disagree on amount, or an award outside the scope.

In re Universal Underwriters of Tex. Ins. Co., 345 S.W.3d 404,411
(Tex.2011).

Award was the result of fraud, accident, or mistake:
I.e., insurance fraud!

Award not in substantial compliance with terms of the
policy language.




Ortiz v. State Farm Lloyds, 589 5.W.3d
127 (Tex.2019)

Facts:

Homeowner’s claim for hail damage.

Insurer inspected the loss and determined the amount of damage
caused by wind or halil to fall below the applicable deductible. The
insured disputed that amount, and a re-inspection resulted in a
increased estimate, but still below the deductible.

The insured filed suit against the insurer asserting causes of action for:
(1) breach of contract; (2) violations of Chapter 542; and (3) statutory
and common law bad faith.

Two months after appearing in the case, the insurer invoked appraisal
(which was compelled by the trial court), and the insurer paid the
award within seven days. The insurer then moved for summary
judgment on all claims, which was granted by the trial court and the
San Antonio Court of Appeals affirmed.




Ortiz v. State Farm Lloyds (cont.)

Holdings:

The payment of the appraisal award does not constitute a breach of
contract for previously failing to pay the covered loss.

- “If it did, insureds would be incentivized to sue for breach every time an appraisal
yields a higher amount than the insurer’s estimate (regardless of whether the
insurer pays the award), thereby encouraging litigation rather than ‘short-
circuit[ing]’ it as intended.”

By invoking the provision and then paying the award, the insurer had
complied with the policy terms.

The insured also could not recover on his bad faith claim against
insurer because there was no independent injury.




Barbara Technologies Corp. v. State
Farm, 589 5.W.3d 806 (Tex. 2019)

Similar facts to those in Ortiz.

Issue: “whether an insured’s claim for prompt pay damages under
the TPPCA survives the insurer’s payment in full after the amount
of loss” was determined in appraisal.”

To prove a claim under the TPPCA, the policyholder must establish
that the insurer was liable for the claim and that the insurer failed
to comply with one or more of the statutory deadlines.

TPPCA’s silence on appraisal did not exempt appraisal from
deadlines provided by the TPPCA.




Barbara Technologies (cont.)

The court held that for an insurer to be liable under the TPPCA, they must
either: (1) admit liability for the claim under the policy or be adjudicated
liable for the claim and; and (2) violate a TPPCA deadline or requirement.

The court further held that ““an insurer’s payment based on the appraisal
was neither an acknowledgment of liability under the policy nor an award
of actual damages. Because the insured has not established that it is
entitled to TPPCA prompt pay damages as a matter of law and the insurer
likewise has not established that it can owe no TPPCA damages as a
matter of law, we reverse the court of appeals judgment and remand the
case to the trial court for further proceedings.”

The court also stated that the insurer’s “payment of the appraisal value
neither established liability under the policy nor foreclosed TPPCA
damages under 542.060.”




Hinojos v. State Farm Lloyds, 619 5.W.3d 651
(Tex. 2021)

Facts:

Insurer accepted claim for hail damage and paid a sum
(~$2,000.00), and insured contested valuation.

Eventually insurer invoked appraisal clause, and paid
additional sum after appraisal (~$23,000.00).

Insurer argued that the timely appraisal award payment
negated any TPPCA liability.

Insured argued, even if partial payment was timely, insurer was
liable for delay in paying remainder of claim under TPPCA.

Holding:
The Texas Supreme Court agreed with the insured and found
that the insurer was liable under TPPCA with respect to the
“unpaid” portion of the claim. Prior partial payment only
mitigates the damage resulting from TPPCA violation.




Hinojos v. State Farm Lloyds (cont.)

The Texas Supreme Court found that payment of appraisal award,
after deadline for accepted claim expired, does not relieve an
insurer of TPPCA liability.

Partial payment cannot discharge TPPCA liability because it could
induce insurers to make a nominal payment within the deadline
just to avoid TPPCA penalties.

The Texas Supreme Court left the door open for a “reasonable
payment” to avoid a TPPCA violation.

“Although the statute says nothing about reasonableness, a reasonable
payment should roughly correspond to the amount owed on the claim. When it
does not, a partial payment mitigates the damage resulting from a Chapter 542
violation. Interest accrues only on the unpaid portion of a claim.”

Hinojos, 619 S.W.3d at 658 (emphasis added).




Aftermath of Hinojos: Randel

Randel v. Travelers Lloyds of Tex. Ins. Co., 9 F.4th 264, 265 (5th Cir.
2021):

Fire loss to a garage; insurer paid ~$10,000.00 for person property damage and
~$125,000.00 for dwelling damage (a total of ~$135,000.00).

Insureds invoked appraisal, which resulted in insurer (timely) paying post-
appraisal payouts of ~$164,000.00 for the dwelling and $21,000.00 for personal
property (a total of ~$185,000.00).

District court concluded that the insured’s acceptance of the appraisal payment
precluded a breach of contract claim and that the insurer avoided liability on
the property damage claims by making “reasonable pre-appraisal payments.”

On appeal, the Fifth Circuit agreed with respect to the breach of contract claim
being barred, but found that payment of an appraisal award does not
automatically prevent a statutory prompt-payment claim, citing to Barbara
Technologies.

In light of Hinojos, the Fifth Circuit abandoned prior precedent regarding
reasonable payments precluding prompt-payment claims, and found there was
a “substantial gap” of $185,000.00 between the pre-appraisal payments and
the appraisal award, and that this difference was much greater than the
underpayment in Hinojos.




Takeaways with Respect to
Appraisal

Timely payment of appraisal award shuts down breach of contract
and insured’s common law and statutory bad faith claims to the
extent that the only actual damages sought are lost policy benefits
(i.e.,no “independent injury”’). Timely payment of appraisal
award no longer shuts down TPPCA claim.

Policyholder must establish insurer’s liability for the claim under
the policy (either by insurer’s admission or by adjudication) and
insurer violated a TPPCA deadline or requirement in order to
recover penalty interest and fees under Chapter 542.
Alternatively, policyholder could try to show insurer’s acts caused
it an “independent injury.”

To be a “reasonable payment” to try to avoid TPPCA liability, it
must “roughly correspond” to the amount owed on the claim.




Practical Considerations

After a claim is “rejected” or “liability” is denied, and
an appraisal award 1s made, insurers have three
options:

(1) refuse to pay the appraisal amount and maintain its denial of liability
(coverage) for the claim;

(2) pay the appraisal amount without accepting liability; or

(3) accept the claim, essentially admitting it was incorrect to deny liability
initially, and then pay the claim in accordance with the appraisal amount.




Practical Considerations (cont.)

Based on Barbara Technologies and Hinojos, if an insurer chooses to
accept liability and pay an appraisal award, it will be subject to TPPCA
damages for failure to pay within the applicable TPPCA deadlines. See
TEX. INS. CODE §§ 542.056(a), .057(a), .058, .060.

If the insurer chooses to refuse to pay an appraisal amount based on a
complete denial of coverage, the insured will likely pursue litigation. If
the litigation resulted in a judgment that the insurer was in fact liable on
the claim, the insurer would then owe the amount of the claim, as fixed
by the binding appraisal, and TPPCA damages if the insurer failed to
pay the claim timely in accordance with section 542.058.

While choosing to pay an appraisal award without accepting liability does
not foreclose TPPCA damages, it also does not establish liability for
TPPCA damages.




What does “Roughly Correspond”
Mean?

Prior to Hinojos, many courts followed a certain reasonableness exception. After Hinojos,
in order to avoid prompt-payment liability, a preappraisal payment must now “roughly
correspond” to the amount ultimately owed. However, this standard is unclear.

Parsons v. Liberty Ins. Corp., No. 3:20-CCV-1682-K, 2021 WL 6496775, at *12 (N.D. Tex. Oct.
8,2021), report and recommendation adopted in part, rejected in part, No. 3:20-CV-1682-
K, 2021 WL 5629145 (N.D.Tex.Dec. 1,2021):
pre-appraisal payments of $25,863.27, which is approximately 53% of the final
amount ($49,303.58) owed post-appraisal

Magistrate judge found that this did not roughly correspond to the final amount
owed.

Lee v. Liberty Ins. Corp., No. 3:19-CV-321-L, 2021 WL 4502323 (N.D. Tex. Sept. 30,2021):

After deducting for the policy deductible, the insurer paid or tendered
approximately 65% in payments pre-appraisal within 60 days after Plaintiff first
reported his claim, and it owed only approximately $4,371.91 or approximately 20%
of the claim post-appraisal.

Trial court found that this “rouqhly correspond[ed]” with the amount it owed on
the insured’s claim post-appraisal.
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