
THE MCS-90 ENDORSEMENT



FEDERAL MOTOR CARRIER SAFETY 
ACT (“FMCSA”)

1. “Public Liability”
“bodily injury”
“property damage”
“environmental restoration”

2. ”Motor Carrier”

3. “Transporting Property”

4. “Interstate or foreign commerce”

5. Includes intrastate if transporting 
hazardous materials



THE ENDORSEMENT



“MOTOR 
CARRIER”

• Providing “motor vehicle” 
transportation for compensation

• “Motor vehicle” definition
• 49 C.F.R. 390.5

• Lessor only may not qualify as 
a “motor carrier”

• Herrod v. Wilshire Ins. Co., 
499 Fed.Appx. 753 (10th Cir. 
2010), aff’d on remand, 
2014 WL 6871259, *1 (D. 
Utah 2014)



• “PUBLIC LIABILITY”

• Bodily Injury

• Property Damage

• Environmental 
Restoration



COMPLIANCE WITH FMCSA LIMITS

If insurance policy to 
which it is attached does 
not provide coverage (i.e. 

driver or vehicle not 
scheduled if required or 

otherwise excluded)

If no other insurer is 
available to satisfy the 
judgment against the 
“motor carrier” or the 

“motor carrier’s” 
insurance coverage is 
insufficient to satisfy 

federally required levels 
of financial responsibility



“ENVIRONMENTAL RESTORATION”
• “Loss, damage, or destruction of natural resources

arising out of the accidental discharge, dispersal,
release or escape into or upon the land,
atmosphere, watercourse, or body of water, of any
commodity transported by a motor carrier.”

• “Includes the cost of removal and the cost of
necessary measures taken to minimize or mitigate
damage to human health, the natural environment,
fish, shellfish and wildlife.”



“INTERSTATE COMMERCE”
• In the United States between

a place in a State and
• a place in another State;
• Another place in the same

State through a place
outside of that State; or

• A place outside of the
United States.

49 U.S.C.A. § 31139(b).



MAP OF NORTH 
AMERICA 
IMAGE

• Does not include accidents which 
occur outside of the United States

See, e.g., Canal Indemn. Co. v. 
Galindo, 344 Fed. Appx. 909 (5th Cir. 
2009)(not in Mexico)

“INTERSTATE COMMERCE”



“INTRASTATE 
COMMERCE”

• Transportation of
hazardous substances
(49 C.F.R. 171.8)

• Controlled quantities of
a Class 7 material (49
C.F.R. 173.403)

• Oil (49 C.F.R. 172.101)

• Specified Hazard Zone
A, or Division 6.1 (49
C.F.R. 173.403)



“SURETY 
OBLIGATION”

• Only if a “final 
judgment” exists 
establishing the 
parameters

• Only if against a 
“first named 
insured”

• No duty to defend
• Defense may be

gratuitous
• Declaratory 

Action if No 
Evidence



EXCLUSIONS

Injury or death of the insured’s 
employees while engaged in 
the course of employment

Property transported by the 
insured designated as cargo



STATUTORY EMPLOYEE

Driver of “motor carrier” deemed to be an 
employee

Specific definitions of “course and scope of 
employment”

• Rest area
• Sleeper berth

See, e.g., Ooida Risk Retention Group, Inc. v. Williams, 579 F.3d 469 (5th Cir. 2009)

Truck at rest stop



CONDITIONS

• No condition. . . “shall relieve the company from liability 
or from the payment of any final judgment”

• “However, all terms, conditions, and limitations in the 
policy to which the endorsement is attached shall 
remain in full force and effect as binding between the 
insured and the company.”

• Notice in Default Judgments
• Cooperation - Assignments/Agreed Judgments
• Prejudice
• Raise in Reimbursement Action



”SHOW ME THE MONEY”:
RIGHT OF REIMBURSEMENT

• Exists for any payment made for “any
accident, claim, or suit involving a breach
of the terms of the policy, and

• Exists for any payment the company
would be required to make except for the
MCS-90

• No duty to defend – must expressly
reserve right to defense fees and costs
for any chance of recovery

Follow the Yellow Brick Road



REIMBURSEMENT FOR 
SETTLEMENT

5th Circuit gets it right:

“If the insurer must pay a final judgment under the MCS-90, there 
is no reason why it could not seek a favorable settlement rather 
than risk litigating to a final judgment that could be more onerous.”

T.H.E. Ins. Co. v. Larsen Intermodal Servs., Inc., 242 F.3d 667, 676 
(5th Cir. 2001)(citation omitted).



JUDGMENT 
CREDITOR

Third party plaintiff stands in the shoes of the insured 
(i.e., conditions)

• Cut through standing should be questioned but 
success uncertain

• “Final judgment” required

Progressive Commercial Cas. Ins. Co. v. Xpress Transport Logistics, LLC, 2022 WL
10355, *7 ( S.D. Tex. 2022)(declining to resolve dispute over MCS-90 endorsement
obligations while underlying litigation is pending); Progressive Hawaii Ins. Corp. v. D
& N Transportation, Inc., 2022 WL 18396217 (S.D. Tex. 2022)(“obligations under the
MCS-90 endorsement are controlled by the facts proven in the underlying suit”).



LIMITS

No stacking after statutory financial 
responsibility limit met

Two separate policies issued to 
same first insured = both may apply 
up to the financial responsibility limit

BUT two separate “motor carriers” 
may = two separate limits



LIMITS

• Each “Accident”
• No Aggregate

• “The limits. . . apply separately to
each accident and any payment
under the policy because of
anyone [sic] accident shall not
operate to reduce the liability of
the company for the payment of
final judgments resulting from any
other accident.”

• Statutory Unless Different Amount
Written in (page 1)


