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2. ”Motor Carrier”
3. “Transporting Property”
4. “Interstate or foreign commerce”

5. Includes intrastate if transporting
hazardous materials
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Endorsement for Motor Carrier Policies of Insurance for Public Liability
under Sections 29 and 30 of the Motor Carrier Act of 1980

FORM MCS-90

Issued to
(Moior Carrier name)

on this_ day of_

(Motor Carrir state or province)
Dated at_

Amending Policy Number:

Name of Insurance Company:

b Tautharized compiny representative)

The policy to which this endorsement is attached provides primary or excess insurance, as indicated for the limits shown (check only one):
[ This insurance is primary and the company shall not be lizbe for amounts in excess of$. Jor each accident.

in excess of §_ Jor each accident in excess of the

O e is excess and the compy
underlying limi of . fmmmmm

Whenever required by the Federal Motor Carrier Safety Administration (FMCSA), the company agrees to furnish the FMCSA a duplicate of
said policy and all its endorsements. The company also agrees, upon telephone request by an authorized r!pmenmive of the FMCSA ,
to verify that the policy is in force as of a particular date. The telephone number to call s:

Cancellation of this endorsement may be effected by the company or the insured by giving (1) thirty-five (35) days notice in writing to
the other party (said 35 days notice to commence from the date the notice is mailed, proof of mailing shall be sufficient proof of notice),
and (2) if the insured is subject to the FMCSA's registration requirements under 49 U.5.C. 13901, by providing thirty (30) days natice to
the FMCSA (said 30 days notice to commence from the date the notice is received by the FMCSA at its office in Washington, DC).

Filings must be transmitted online via the Internet at hittp://www.fmcsa dot.gov/urs.

(continued on next page}

FORM MCS-90 OMB No.: 2126-0008 Expiration: 05/31/2024 FORM MCS-30 ‘OMB No.: 2126-0008 Explration: 05/31/2024
DEFINITIONS AS USED IN THIS ENDORSEMENT SCHEDULE OF LIMITS — PUBLIC LIABILITY
Accident i conti repeated exposul for the loss, damage, Type of carriage C January 1, 1985
which results in bodily injury, property damage, or environmental or destruction of natural resources arising out of the accidental (1) For-hire {fn interstate or foreign commerce, witha  Property (nonhazardous) 750,000
heandad, s ,

damage which the
Motor Vehicle means a land vehicle, machine, truck, lm:lur, trailer,
orsemitrailer propelled or drawn by mechanical power and used on
ahighway for orany thereof.

sickness, or disease to any
person, including death resnlung from any of these.
Property Damage means damage to or loss of use of tangible
property.

The insurance policy to which this endorsement is attached
provides automobile liability insurance and s amended to assure
compliance by the insured, within the limits stated herein, as a
motor carrier of property, with Sections 29 and 30 of the Motor
Carrier Act of 1980 and the rules and regulations of the Federal
Motor Carrier Safety Administration (FMCSA).

In consideration of the premium stated in the poicy to which this
endorsement is attached, the insurer (the company) agrees to pay,
within the limits of liability described herein, any final judgment
recovered against the insured for public liability resulting from
negligence in the operation, maintenance or use of motor vehicles
subject to the financial responsibility requirements of Sections

29 and 30 of the Motor Carrier Act of 1980 regardless of whether
or not each motor vehicle is specifically described in the policy
and whether or not such negligence occurs on any route or in
any territory authorized to be served by the insured or elsewhere.
Such insurance as is afforded, for public liability, does not apply
to injury to or death of the insured’s employees while engaged in

discharge, dispersal, release or escape into or upon the land,
atmosphere, watercourse, or body of water, of any commodity
transported by a motor carrier. This shall include the cost of removal
and the cost of necessary measures taken to minimize or mitigate
damage to human health, the natural environment, fish, shellfish,
and wildlife.

forbodilyinjury, property damage,

and environmental restoration.

or violation thereof, shall relieve the company from liability or
from the payment of any final judgment, within the limits of
liability herein described, irrespective of the financial condition,
insolvency or bankruptcy of the insured. However, all terms,
conditions, and limitati towhich the

is attached shall remain in full fnmz and effect as binding between
the insured and the company. The insured agrees to reimburse
the company for any payment made by the company on account
of any accident, claim, or suit involving a breach of the terms of
the pelicy, and for any payment that the company would not have
e to make under y pi
for the agreement contained in this endorsement.

It is further understood and agreed that, upon failure of the
company to pay any final judgment recovered against the insured
as provided herein, the judgment creditor may maintain an action
in any court of competent jurisdiction against the company to
compel such payment.

Th: l&mils of the company’s liability for the amounts prescribed

the course of their or property transpor y the

apply separately to each accident and any

insured, desigr argo. It that
no condition, provision, stipulation, or limitation contained in
the policy, this endorsement, or any other endorsement thereon,

paymml under the policy because of anyone accident shall not
operate to reduce the liability of the company for the payment of
final judgments resulting from any other accident.

(continued on next page)
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gross vehicle weight rating of 10,001 or more pounds).

(2) For-hire and Private (in interstate, foreign, or Hazardous substances, as defined in 49 CFR 171.9, 45,000,000
intrastate commerce, with a gross vehicle weight rating transported in cargo tanks, portable tanks, or hopper-
of 10,001 or more pounds). type vehicles with capacities in excess of 3,500 water
gallons; or in bulk Division 1.1, 1.2, and 1.3 materials,
Division 2.3, Hazard Zone A, or Division 6.1, Packing
Group |, Hazard Zone & material; in bulk Division 2.1 or
21.2; or highway route controlled quantities of a Class 7
material, as defined in 49 CFR 173.403.
(3) For-hire and Private (in interstate or foreign 0il listed in 49 CFR 172.101; hazardous waste, $1,000,000
commerce, in any quantity; or in intrastate commerce,  hazardous materials, and hazardous substances
in bulk only; with a gross vehicle weight rating of defined in 49 CFR 171.8 and listed in 4% CFR 172101,
10,001 or more pounds). but not mentioned in (2} above o (4) below.
(4) For-hire and Private (n interstate or foreign Any quantity of Division 1.1, 1.2, or 1.3 material; any $5,000,000

commerce, with a gross vehicle weight rating of less
than 10,001 pounds}.

quantity of a Division 2.3, Hazard Zone A, or Division
6.1, Packing Group |, Hazard Zone A material; or
highway route controlled quantities of a Class 7
material as defined in 49 CFR 173403,

FORMMCS-50 Page 3 of 3



“MOTOR
CARRIER”

* Providing “motor vehicle”
transportation for compensation

* “Motor vehicle” definition
* 49 C.F.R. 390.5

* Lessor only may not qualify as
a “motor carrier”

* Herrod v. Wilshire Ins. Co.,
499 Fed.Appx. 753 (10t Cir.
2010), aff’d on remand,
2014 WL 6871259, *1 (D.
Utah 2014)




e “PUBLIC LIABILITY”

* Bodily Injury

* Property Damage

* Environmental
Restoration




COMPLIANCE WITH FMCSA LIMITS

If no other insurer is
available to satisfy the
judgment against the
“motor carrier” or the

“motor carrier’s”

insurance coverage is

insufficient to satisfy
federally required levels

of financial responsibility

If insurance policy to
which it is attached does
not provide coverage (i.e.

driver or vehicle not
scheduled if required or
otherwise excluded)




“ENVIRONMENTAL RESTORATION™

* “Loss, damage, or destruction of natural resources
arising out of the accidental discharge, dispersal,
release or escape into or upon the land,
atmosphere, watercourse, or body of water, of any
commodity transported by a motor carrier.”

* “Includes the cost of removal and the cost of
necessary measures taken to minimize or mitigate
damage to human health, the natural environment,
fish, shellfish and wildlife.”




“INTERSTATE COMMERCE”.

* In the United States between
a place in a State and

* a place in another State; Ll

* Another place in the same
State through a place

outside of that State; or

* A place outside of the
United States.

MAP OF THE

I UNITED STATES

OF

MEXICO

<

OSDAR HINRICKS, CE

L

EXPLANATION.

49 U.S5.C.A. 8 31139(b).



“INTERSTATE COMMERCE”

* Does not include accidents which

occur outside of the United States

See, e.g., CanalIndemn. Co. v.
Galindo, 344 Fed. Appx. 909 (5t Cir.

2009
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* Transportation of
hazardous substances
(49 C.F.R. 171.8)

e Controlled quantities of
a Class 7 material (49
C.F.R.173.403)

“INTRASTATE

COMMERCE” * Oil (49 C.F.R. 172.101)

* Specified Hazard Zone
A, or Division 6.1 (49
C.F.R.173.403)




* Only if a “final
judgment” exists
establishing the
parameters

* Onlyif againsta
“first named

“SURETY insured”
OBLIGATION” * No duty to defend

* Defense may be
gratuitous

* Declaratory
Action if No
Evidence




EXCLUSIONS

Injury or death of the insured’s
employees while engaged in
the course of employment

Property transported by the
Insured designated as cargo




STATUTORY EMPLOYEE

Driver of “motor carrier” deemed to be an
employee

Specific definitions of “course and scope of
employment”

e Restarea
e Sleeper berth

See, e.g., Ooida Risk Retention Group, Inc. v. Williams, 579 F.3d 469 (5" Cir. 2009)



* No condition. .. “shallrelieve the company from liability
or from the payment of any final judgment”

« “However, all terms, conditions, and limitations in the
policy to which the endorsement is attached shall
remain in full force and effect as binding between the

CONDITIONS insured and the company.”

Notice in Default Judgments

Cooperation - Assignments/Agreed Judgments
Prejudice

Raise in Reimbursement Action




”SHOW ME THE MONEY”’:
RIGHT OF REIMBURSEMENT

* Exists for any payment made for “any
accident, claim, or suit involving a breach
of the terms of the policy, and

* Exists for any payment the company
would be required to make except for the
MCS-90

* No duty to defend - must expressly
reserve right to defense fees and costs
for any chance of recovery

Follow the Yellow Brick Road
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REIMBURSEMENT FOR
SETTLEMENT

5t Circuit gets it right:

“If the insurer must pay a final judgment under the MCS-90, there
is no reason why it could not seek a favorable settlement rather
than risk litigating to a final judgment that could be more onerous.’

T.H.E. Ins. Co. v. Larsen Intermodal Servs., Inc., 242 F.3d 667, 676
(5t Cir. 2001)(citation omitted).

H




JUDGMENT

CREDITOR

Third party plaintiff stands in the shoes of the insured
(i.e., conditions)

* Cutthrough standing should be questioned but
success uncertain

* “Final judgment” required

Progressive Commercial Cas. Ins. Co. v. Xpress Transport Logistics, LLC, 2022 WL
10355, *7 ( S.D. Tex. 2022)(declining to resolve dispute over MCS-90 endorsement
obligations while underlying litigation is pending); Progressive Hawaii Ins. Corp. v. D
& N Transportation, Inc., 2022 WL 18396217 (S.D. Tex. 2022)(“obligations under the
MCS-90 endorsement are controlled by the facts proven in the underlying suit”).



No stacking after statutory financial
responsibility limit met

Two separate policies issued to
same first insured = both may apply
up to the financial responsibility limit

LIMITS

BUT two separate “motor carriers”
may = two separate limits



e Each “Accident”

* No Aggregate

* “The limits. . . apply separately to
each accident and any payment
under the policy because of
anyone [sic] accident shall not
operate to reduce the liability of
the company for the payment of

final judgments resulting from any
LIMITS other accident.”

e Statutory Unless Different Amount
Written in (page 1)

The policy to which this endorsement is attached provides primary or excess insurance, as indicated for the limits shown (check only one):

O s insuranceis primary and the company shall not be liable for amounts in excess of § for each accident.

O This insurance is excess and the company shall not be liable for amounts in excess of for each accident in excess of the

underlying limit of § for ench accident.




