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OVERVIEW

WHAT IS RESCISSION
PITFALLS OF RESCISSION IN TEXAS
WHAT IS CANCELLATION
WHAT IS THE DIFFERENCE

Note:  life insurance is subject to different insurance code provisions 
and case law regarding rescission.  This presentation focuses on 
property and casualty insurance.



WHAT IS RESCISSION?

“Rescission is an equitable remedy that extinguishes legally 
valid contracts that must be set aside because of, among 
other things, fraud.  Upon rescission, the rights and 
liabilities of the parties are extinguished; any consideration 
paid is returned, together with such further and special 
damage or expense that may have been incurred by the 
party wronged; and the parties are restored to their 
respective positions as if no contract had ever existed.”  
Hannon v. Scott, Inc., No. 02-10-00012-CV, 2011 WL 
1833106 (Tex. App.—Fort Worth May 12, 2011, pet. denied) 
(mem. op.).



TO RESCIND, INSURER MUST SHOW:

 Insured made a representation;
 Representation was false;
 Insurer relied upon misrepresentation;
 Insured had intent to deceive insurer;
 Misrepresentation was material;



“Material” means that a truthful statement 
would have affected underwriting decision.



Intent to Deceive

Insurer must show that the insured had an 
intent to deceive the insurer.  
Courts in Texas have disagreed that intent to 
deceive can be established as a matter of law.
However, under the current law of Texas, any 
misrepresentations in the application for an 
insurance policy cannot alone establish intent to 
deceive by the insured as a matter of law



Intent to Deceive

Some Texas cases hold that the intent to deceive 
can be established as a matter of law when an 
applicant warrants that representations are 
true.
But Texas law strongly disfavors warranties in 
insurance applications, and Texas courts reject 
even fairly obvious attempts to create 
warranties in the application process. 



INSURER MUST FOLLOW TEXAS 
INSURANCE CODE PROCEDURE FOR 

EFFECTIVE RESCISSION



MUST GIVE NOTICE TO RESCIND
Texas Insurance Code § 705.005(b)
A defendant may use as a defense a misrepresentation made in the 
application for or in obtaining an insurance policy only if the defendant 
shows at trial that before the 91st day after the date the defendant 
discovered the falsity of the representation, the defendant gave notice 
that the defendant refused to be bound by the policy.

(1) to the insured, if living; or

(2) to the owners or beneficiaries of the insurance 
policy, if the insured was deceased.

(c) This section does not (1) make available as a defense an immaterial 
misrepresentation; or (2) affect the provisions of Section 705.004.



POLICY PROVISIONS DO NOT CONTROL

Texas Insurance Code § 705.004

(a) An insurance policy provision that states that false statements 
made in the application for the policy make the policy void or 
voidable: (1) has no effect; and (2) is not a defense in a suit …

(b) Subsection (a) does not apply if it is shown at trial that the 
matter misrepresented (1) was material to the risk…

(c) It is a question of fact whether a misrepresentation made in 
the  application for the policy or in the policy itself was 
material to the risk …



ATTEMPTS TO RESCIND MAY FAIL DESPITE 
MATERIAL MISREPRESENTATIONS.  EXAMPLE:

Rescission not permitted when an insurer discovered a
misrepresentation in an application for automobile insurance
regarding possession of a valid driver’s license, but did not give
notice of intent to rescind in accordance with the statute. Sentry
Select Ins Co. v. Home State Co. Mut. Ins. Co., 533 F. Supp. 3d 466
(S.D. Tex. 2021).



RESCISSION IS OCCASIONALLY SUCCESSFUL

Where insured’s father forged insured’s name on marine policy
application, and insured concealed and misrepresented experience
as a fishing captain and boat manager but did not live in Texas or
know anything about boats, court found actual intent to deceive.
It was not possible to conclude representations were made
negligently. The court also concluded that the misrepresentations
were material and that the insurer relied upon them, as
management of the boat is very important in deciding whether to
issue a policy. Business Loan Ctr, LLC v. St. Paul Fire & Marine Ins.
Co., No. G-06-237, 2008 WL 11444147 (S.D. Tex. July 9, 2008).

Note: insurer deposited premiums into registry of the court and
filed a declaratory judgment action, and did not attempt to
simply rescind policy. Procedurally this is prudent.



GENERALLY, THE ODDS OF A SUCCESSFUL RESCISSION IN 
TEXAS ARE STACKED AGAINST THE INSURER.



DO YOU WANT TO BUILD A SNOWMAN?

A.  YES
B.  NO
C.  IT DEPENDS

** POLL **



WHAT IS CANCELLATION?

TEXAS INSURANCE CODE 551.103. CANCELLATION.  
For the purposes of this subchapter, an insurer has canceled 
an insurance policy if the insurer, without the consent of 
the insured:

(1) Terminates coverage provided under the policy;
(2) Refuses to provide additional coverage to which the 

insured is entitled under the policy; or 
(3) Except as provided by Section 551.1055, reduces or 

restricts coverage under the policy by endorsement or 
other means.



TEXAS INSURANCE CODE 551.104. AUTHORIZED 
CANCELLATION OF POLICIES.  

(b) An insurer may cancel any policy if:

(1) the named insured does not pay any 
portion of the premium when due;
(2) the insured submits a fraudulent claim; or
(3) the department determines that 
continuation of the policy would result in a 
violation of this code or any other law . . .

WHEN MAY AN INSURER CANCEL?



TEXAS INSURANCE CODE 551.104. AUTHORIZED 
CANCELLATION OF POLICIES.  

(c) An insurer may cancel a policy, other than a personal 
automobile … if there is an increase in the hazard … within the 
control of the insured and that would produce an increase in 
the premium[.]

(d) An insurer may cancel a personal automobile insurance 
policy if the driver’s license or motor vehicle registration of the 
named insured or any other motor vehicle operator who 
resides in the same household  … is suspended or revoked.  
(Exception if insured agrees to named driver exclusion).

WHEN MAY AN INSURER CANCEL?



MUST GIVE NOTICE TO CANCEL

551.104(e). AUTHORIZED CANCELLATION OF POLICIES.

Cancellation of a policy under Subsection (b), (c), or (d) does not 
take effect until the 10th day after the date the insurer mails 
notice of the cancellation to the insured.



OTHER CANCELLATION PROVISIONS
551.104(f) – An insurer may cancel personal auto policy on any 12-
month anniversary … mails written notice no later than 30 days
before the effective date of cancellation

551.104(g) – other than a personal auto or homeowners policy … in 
effect less than 90 days, or a personal auto policy … in effect less 
than 60 days, AND:

(1) the insurer identifies a condition that:

(A) creates an increased risk of hazard;
(B) was not disclosed in the application; and
(C) is not the subject of a prior claim; or

(2) before effective date of policy, does not accept inspection
report dated before effective date of policy.



WHAT’S THE DIFFERENCE?



DIFFERENCES
RESCISSION
What an insurer can do to void 
a contract into which it would 
never have entered after it 
discovers a material 
misrepresentation in the 
application made with the 
intent to deceive the insurer.  
Insurer returns all premium, 
and the goal is to return the 
parties to the status quo as if 
the insurance contract had 
never existed.  The insurer 
must give proper statutory 
notice to rescind.

CANCELLATION

What an insurer can do to exit 
a contract after an insured has 
failed to fulfill its obligations 
(making payment, submitting 
only legitimate claims, keeping 
valid driving credentials).  Does 
not require return of premium, 
but does require proper 
statutory notice.



TAKEAWAYS

Rescission should be undertaken with care, 
particularly given the reluctance of courts to 
rescind policies and the requirements for strict 
compliance with statutory provisions.
Cancellation is more than likely the answer if 

there is a question as between the two, but 
consultation with coverage counsel is always 
recommended.



Rob Witmeyer
214-712-9554

rob.witmeyer@cooperscully.com

Summer Frederick
214-712-9528

Summer.frederick@cooperscully.com

QUESTIONS?


