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THE CERTIFICATE OF MERIT STATUTE IN TEXAS 
 
I. Introduction  
 
 A certificate of merit statute 
requires a plaintiff to consult with a design 
professional and submit an affidavit stating 
that the plaintiff’s claim is meritorious. 
Some states have enacted legislation that 
requires that a claim against licensed or 
design professionals, i.e. architects, 
engineers, and land surveyors, be supported 
by an affidavit/certificate of merit attached 
to or filed shortly after a plaintiff’s 
complaint. Georgia and California were 
among the first states to require a certificate 
of merit be filed with a complaint. The trend 
has grown with the push for tort reform at 
both the state and federal levels.   
 
 The legislation requiring certificates 
of merit is intended to protect licensed 
professionals from frivolous and 
unmeritorious claims and the resultant 
litigation expenses.  A certificate of merit 
will not prevent a plaintiff from filing a 
lawsuit or proceeding with the litigation, but 
it will aid the system in eliminating the those 
claims against licensed and design 
professionals with little or no basis.    
 

Although several other states have 
enacted certificate of merit statutes 
addressing claims against design 
professionals, such statutes are still a 
relatively new trend.i The specific 
provisions vary from state to state, but each 
statute is presumably designed to eliminate 
frivolous lawsuits against design 
professionals.  As many of the statutes are 
fairly recent, there is little case law.  
However, some states have addressed a few 
of the legal issues that can arise, particularly 
those states that require the certificate of 
merit with regard to any professional 
malpractice action, including medical 
malpractice claims.   

 
Texas’ certificate of merit statute 

was first enacted in 2003, modified in 2005 
and again in 2009. Examination of Texas’ 

statute and the existing case law, as well as 
the statutes and case law of other states 
highlight legal issues and challenges likely 
to arise in Texas and provide some 
guidance. 
 
II. The History of Texas’ Certificate 

of Merit Statute 
 

A. 2003 Version  
 

In 2003, the Texas Legislature 
passed legislation to bring about tort reform.  
House Bill 4 applied to registered architects 
and licensed professional engineers, both 
defined as “design professionals” under 
Texas Civil Practice & Remedies Code 
(“CPRC”) §150.001. In an effort to 
eliminate frivolous lawsuits against these 
design professionals and reduce the number 
of lawsuits filed the legislature enacted 
CPRC §150.002.ii  That statute provided in 
part: 

 
(a) In any action for damages 

alleging professional negligence 
by a design professional, the 
plaintiff shall be required to file 
with the complaint an affidavit 
of a third-party registered 
architect or licensed 
professional engineer competent 
to testify and practicing in the 
same area of practice as the 
defendant, which affidavit shall 
set forth specifically at least one 
negligent act, error, or omission 
claimed to exist and the factual 
basis for each claim.  The third-
party professional engineer or 
registered architect shall be 
licensed in this state and 
actively engaged in the practice 
of architecture or engineering.   

 
CPRC §150.002(a) (2003).  Failure to attach 
the required affidavit could result in 
dismissal of the complaint.  See CPRC 
§150.002(d) (2003).   
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While CPRC §150.002 served the 

general intention of requiring a certificate of 
merit, it left open numerous questions.  For 
example, it required that the licensed 
architect or professional engineer providing 
the affidavit practice “in the same area of 
practice as the defendant.”  See CPRC 
§150.002(a) (2003).  This raises the question 
as to what constitutes “the same practice 
area.”  This could be interpreted as requiring 
that only a geotechnical engineer could 
provide an affidavit criticizing the work of 
another geotechnical engineer.  However, 
the phrase could be more broadly interpreted 
to allow any type of engineer who possesses 
knowledge about geotechnical engineering 
to offer an opinion on the defendant’s work.   

 
Other legal questions arose due to 

the way the statute was drafted.  The statute 
applied to “any action.” However, it failed 
to define what constituted an “action.”  The 
question remained as to whether the statute 
only applied to lawsuits filed in court or 
whether the statute applied to arbitrations 
too.  Arbitration is a widely used form of 
dispute resolution in the construction 
industry.  If the statute did not extend to 
arbitrations, many plaintiffs would be able 
to escape the statute’s certificate of merit 
requirement.  Further, “design professional,” 
appeared to be defined in terms of individual 
architects and engineers; architectural or 
engineering firms were not addressed.  
CPRC §150.001.  The statute left up to the 
Courts the question of whether the affidavit 
requirement was applicable to these 
companies or only the individual architect or 
engineer.   

 
B. 2005 Version 
 

In 2005, the Texas Legislature 
revisited CPRC §150.001 and §150.002 and 
revised them to address some of the 
questions.  “Licensed or registered 
professional” was expanded upon: 

 
(1) “Licensed or registered 

professional” means a licensed 

architect, registered professional 
land surveyor, licensed 
professional engineer, or any 
firm in which such licensed 
professional practices, including 
but not limited to a corporation, 
partnership, limited liability 
partnership, sole proprietorship, 
joint venture, or any other 
business entity. 

 
CPRC §150.001(1) (2005).  The 2005 
version of CPRC §150.002, applicable to 
any claims arising between September 1, 
2005 and September 1, 2009, was modified 
to state as follows: 
 

(a) In any action or arbitration 
proceeding for damages arising out 
of the provision of professional 
services by a licensed or registered 
professional, the plaintiff shall be 
required to file with the complaint 
an affidavit of a third-party licensed 
architect, registered professional 
land surveyor, or licensed 
professional engineer competent to 
testify, holding the same 
professional license as, and 
practicing in the same area of 
practice as the defendant, which 
affidavit shall set forth specifically 
at least one negligent act, error or 
omission claimed to exist and the 
factual basis for each claim.  The 
third-party professional engineer, 
registered professional land 
surveyor, or licensed architect shall 
be licensed in this state and actively 
engaged in the practice of 
architecture, surveying, or 
engineering. 

 
(b) The contemporaneous filing 

requirement of Subsection (a) shall 
not apply to any case in which the 
period of limitation will expire 
within 10 days of the date of filing 
and, because of such time 
constraints, the plaintiff has alleged 
that an affidavit of a third-party 
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licensed architect, registered 
professional land surveyor, or 
licensed architect could not be 
prepared.  In such cases, the 
plaintiff shall have 30 days after the 
filing of the complaint to 
supplement the pleadings with the 
affidavit.  The trial court may, on 
motion, after hearing and for good 
cause extend such time as it shall 
determine justice requires.   

 
(c) The defendant shall not be required 

to file an answer to the complaint 
and affidavit until 30 days after the 
filing of such affidavit. 

 
(d) The plaintiff’s failure to file the 

affidavit in accordance with 
Subsection (a) or (b) shall result in 
dismissal of the complaint against 
the defendant.  This dismissal may 
be with prejudice. 

 
(e) An order granting or denying a 

motion for dismissal is immediately 
appealable as an interlocutory order. 

 
(f) This statute shall not be construed 

to extend any applicable period of 
limitation or repose. 

 
(g) This statute does not apply to any 

suit or action for the payment of 
fees arising out of the provision of 
professional services. 

 
CPRC §150.002 (2005).   
 
 Not many changes were made, but 
the modifications provided some 
clarification on the questions that arose after 
the 2003 versions of §150.001 and §150.002 
were passed.  Specifically, the 2005 changes 
addressed the following: 
 

• “Design professional” became 
“licensed or registered 
professional” under §150.001.  
The statute was expanded to 
include registered professional 

land surveyors and to apply the 
certificate of merit requirement 
to firms or companies in which 
a licensed or registered 
professional practices.  

 
• Arbitration was added to the 

scope of §150.002. 
 

• The 2003 version of §150.002 
only applied to negligence 
actions.  In 2005, §150.002 was 
expanded to any cause of action 
seeking damages “arising out of 
the provision of professional 
services.” 

 
• The 2005 version of §150.002 

added the requirement that an 
expert providing the affidavit 
must hold the same professional 
license as the defendant. 

 
• Failure to comply with 

§150.002 now results in 
mandatory dismissal of the 
plaintiff’s complaint.  However, 
dismissal with prejudice 
remains within the discretion of 
the court. 

 
III. Current version, effective 

September 1, 2009 
 

The current version of §150.002, 
applicable to all claims arising on or after 
September 1, 2009, states as follows: 
 

(a) In any action or arbitration 
proceeding for damages arising out 
of the provision of professional 
services by a licensed or registered 
professional, the plaintiff shall be 
required to file with the complaint 
an affidavit of a third-party licensed 
architect, licensed professional 
engineer, registered landscape 
architect, or registered professional 
land surveyor who: 
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(1) is competent to testify; 
  

(2) holds the same professional 
license or registration as the 
defendant; and 

  
(3) is knowledgeable in the area of 
practice of the defendant and 
offers testimony based on the 
person's: 

  
       (A) knowledge; 
  
       (B) skill; 
  
      (C) experience; 
  
       (D) education; 
  
       (E) training; and 
  
       (F) practice. 
  

(b) The affidavit shall set forth 
specifically for each theory of 
recovery for which damages are 
sought, the negligence, if any, or 
other action, error, or omission of 
the licensed or registered 
professional in providing the 
professional service, including any 
error or omission in providing 
advice, judgment, opinion, or a 
similar professional skill claimed to 
exist and the factual basis for each 
such claim. The third-party licensed 
architect, licensed professional 
engineer, registered landscape 
architect, or registered professional 
land surveyor shall be licensed or 
registered in this state and actively 
engaged in the practice of 
architecture, engineering, or 
surveying. 

  
(c) The contemporaneous filing 

requirement of Subsection (a) shall 
not apply to any case in which the 
period of limitation will expire 
within 10 days of the date of filing 
and, because of such time 

constraints, the plaintiff has alleged 
that an affidavit of a third-party 
licensed architect, licensed 
professional engineer, registered 
landscape architect, or registered 
professional land surveyor could 
not be prepared. In such cases, the 
plaintiff shall have 30 days after the 
filing of the complaint to 
supplement the pleadings with the 
affidavit. The trial court may, on 
motion, after hearing and for good 
cause, extend such time as it shall 
determine justice requires. 

  
(d) The defendant shall not be required 

to file an answer to the complaint 
and affidavit until 30 days after the 
filing of such affidavit. 

  
(e) The plaintiff's failure to file the 

affidavit in accordance with this 
section shall result in dismissal of 
the complaint against the defendant. 
This dismissal may be with 
prejudice. 

  
(f) An order granting or denying a 

motion for dismissal is immediately 
appealable as an interlocutory order. 

  
(g) This statute shall not be construed 

to extend any applicable period of 
limitation or repose. 

 
(h) This statute does not apply to any 

suit or action for the payment of 
fees arising out of the provision of 
professional services. 

 
CPRC §150.002 (2009).   
 
 Substantive changes between 2005 
and 2009 address qualifications of the expert 
and content of the affidavit. These changes 
appear to lessen the requirements for the 
expert to be considered qualified and to 
broaden the statute’s reach, possibly to non-
negligence claims. The latter would signal a 
departure from the current law regarding the 
applicability of the 2005 version of the 
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statute. (See discussion in section IV.A 
below, regarding when the statute applies.) 
 

• The expert must only be 
knowledgeable in the area of 
practice of the defendant, based in 
part on their experience and 
practice. The 2005 version required 
that the expert be practicing in the 
same area as the defendant. The 
slight difference in semantics is 
likely to result in much debate about 
qualifications. 

 
• The expert must set forth the 

“negligence” or “other action, error, 
or omission” in the affidavit. The 
2005 version required only that the 
expert is to include “at least one 
negligent act, error or omission.” 
This change may lead to further 
argument regarding whether a 
certificate of merit is required in 
non-negligence claims.  

 
• “Registered landscape architect” is 

now included in the scope. 
 
IV. Texas Courts’ Interpretations 

of the Certificate of Merit 
Statute (2003 and 2005 
versions) 

 
The caselaw regarding certificates 

of merit in Texas interprets the 2003 and 
2005 versions, as the 2009 version only 
became effective on September 1, 2009. The 
2005 and 2009 amendments have addressed 
some of the questions that have arisen. 
However, this area of the law is still 
developing. The following discussion 
considers some of the recent rulings on the 
meaning and scope of the certificate of merit 
statute in Texas. 

 
A. When does the statute apply?  

 
In 2005, CPRC §150.002 was amended 

“to expand its application from actions 
‘alleging professional negligence’ by a 

design professional to any action or 
arbitration proceeding ‘arising out of the 
provision of professional services.’”  Gomez 
v. STFG, Inc., 2007 Tex. App. LEXIS 7860 
*4 (Tex. App.—San Antonio, Oct. 3, 2007, 
no pet.) (emphasis added). See CPRC 
§150.002(a) (emphasis added).  This 
language was not changed in the latest 
amendment. 

 
Texas courts have interpreted this 

language to mean that “the filing 
requirement applies only to claims of 
negligence in provision of professional 
services.” See Gomez at *4; Landreth v. Las 
Brisas Council of Co-Owners, Inc., 2009 
Tex.Ap..LEXIS 740 (Tex.App.Corpus 
Christi Feb. 5, 2009); Kniestedt v. Southwest 
Sound & Electronics, Inc., 2007 Tex. App. 
LEXIS 5163 (Tex. App. San Antonio July 3 
2007).  

 
There is an argument to be made 

that derivative claims for breach of contract, 
breach of warranty, violations of the DTPA 
and negligence all arise out of the provision 
of professional services and as such, are 
subject to the certificate of merit 
requirement. The Austin Court of Appeals 
held that a trial court erred by denying a 
motion to dismiss a negligent 
misrepresentation claim because an affidavit 
of a professional engineer was required to 
support the claim to the extent the claim 
arose out of the provision of professional 
services by a licensed or registered 
professional. See Consol. Reinforcement v. 
Carothers Exec. Homes, Ltd., 271 S.W.3d 
887, 2008 Tex. App. LEXIS 9075 (Tex. 
App. Austin 2008).  

 
However, in a claim alleging 

tortious interference with an existing 
contract, the court held that the affidavit 
requirement applied only to actions alleging 
negligence and the tortious interference 
action did not involve negligence. See  
Kniestedt. San Antonio July 3 2007). 
Additionally, the Austin Court of Appeals 
relied on the plain language of the statute in 
its holding that the trial court did not abuse 
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its discretion in dismissing claims for breach 
of contract, breach of warranty and 
violations of the DTPA. See Consolidated 
Reinforcement at 894. 
 
 As these cases demonstrate, the 
exact circumstances in which the plaintiff 
will be required to provide a certificate of 
merit are still being decided. The 2009 
amendment will create more confusion 
regarding which claims are subject to the 
statute.  
 

B. Will the courts consider 
 supplemental, amended or late 
 reports? 

 
Nothing in the design professional 

statute suggests or anticipates that the trial 
court may look outside of the four corners of 
the design professional's report for guidance. 
Landreth v. Las Brisas Council of Co-
Owners, Inc., 2009 Tex. App. LEXIS 740 
(Tex. App. Corpus Christi Feb. 5 2009).  
Further, because the statute does not, by its 
plain language, allow for amendment to cure 
a deficiency, the trial court must consider 
only to the initial affidavit filed by the 
design professional.  See id. 
  

The failure to file the certificate of 
merit within the prescribed time period 
“shall result in dismissal of the complaint 
against the defendant.” See CPRC 
150.002(e).  “The design professional statute 
specifically requires the initial affidavit to be 
filed contemporaneously with the complaint 
by a design professional . . . .”  Landreth. 
However, the statute provides an exception 
to the contemporaneous filing requirement 
in situations “in which the period of 
limitation will expire within 10 days of the 
date of filing and, because of such time 
constraints, the plaintiff has alleged that an 
affidavit… could not be prepared.” CPRC   
§ 150.002(c).   

 
The Corpus Christi Court of 

Appeals has also recently held that the 
statute provides the trial court with the 
discretion to grant an extension of the filing 

deadline for good cause. See The WCM 
Group, Inc. v. Brown, 2009 Tex.App.LEXIS 
9009 *22 (Tex. App. Corpus Christi Nov. 
19, 2009). The plaintiff filed the complaint 
more than 10 days before the expiration of 
the statute of limitations. The court 
determined that the “good cause” exception 
was not available only through the 10-days-
before-expiration exception. Id. 

 
However, if no exception to the 

contemporaneous filing requirement applies, 
dismissal may be with prejudice. CPRC § 
150.002(e).  Because the court is not 
required to dismiss a claim with prejudice, 
the claim may be dismissed without 
prejudice to refiling, and then refiled if 
permitted by the applicable statute of 
limitations. 

 
Most courts tend to rely on the plain 

language of the statute itself in determining 
what constitutes a certificate of merit in 
compliance with the statute. There is no 
provision regarding amended or 
supplemental reports. However, there 
appears to be some disagreement regarding 
the applicability of the exceptions for 
affidavits not timely filed. 

 
C. Will participation in litigation 
 waive the right to file a motion to 
 dismiss? 

 
A plaintiff’s failure to file the 

required expert affidavit in accordance 
Texas’ CPRC §150.002 results in dismissal 
of the complaint, possibly with prejudice.  
See CPRC §150.002(e).  The statute does 
not include a deadline for filing a motion to 
dismiss for failure to comply with the 
certificate of merit requirement. However, 
plaintiffs have asserted the argument of 
waiver in response to a motion to dismiss 
based on 150.002. Some Texas Courts have 
held, based on the 2003 and 2005 versions 
of the statute, that participation in litigation 
does not waive a defendant’s right to file a 
motion to dismiss based on CPRC §150.002. 
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The Corpus Christi Court of 
Appeals held that, based on the 2005 version 
of the statute, the defendant’s participation 
in discovery, depositions and filing of a 
motion for summary judgment did not waive 
the right to seek dismissal for failure to 
comply with the statute. See Landreth. v. 
Las Brisas.  

 
The Fort Worth Court of Appeals 

had previously determined, based on the 
2003 version of the statute, that participating 
in the litigation will not waive the right of a 
defendant to seek dismissal based on a 
plaintiff’s failure to comply with §150.002.  
In Palladian Building Company, Inc. v. 
Nortex Foundation Designs, Inc., 165 
S.W.3d 430 (Tex.App.—Ft. Worth 2005, no 
writ.), Palladian sued an engineering firm, 
Nortex, but failed to file the required expert 
affidavit.  Rather than seeking dismissal, 
Nortex filed, and later amended, an answer.  
Palladian argued this action constituted 
waiver of Nortex’s right to seek dismissal of 
the complaint due to the lack of an expert 
affidavit.  Id. at 432.  The actions taken by 
Nortex did not result in waiver of its right to 
file a motion to dismiss Palladian’s claims 
based on CPRC §150.002’s expert affidavit 
requirement.  Id. at 434.   

 
It appears that most courts 

addressing the issue of waiver look to the 
plain language of the statute which does not 
include a deadline for filing a motion to 
dismiss for failure to provide a certificate of 
merit. 
 
V. To be decided: Does the statute 

apply to Cross-claims, counter-
claims and third-party claims? 

 
No Texas cases have yet confronted 

whether a cause of action brought against a 
design professional in a counterclaim, cross-
claim or third-party petition must be 
supported by an expert’s affidavit.   
 

Texas’ CPRC §150.002 applies to a 
plaintiff who brings claims against a design 
professional.  The language of the statute 

provides, “In any action or arbitration 
proceeding for damages arising out of the 
provision of professional services by a 
licensed or registered professional, the 
plaintiff shall be required to file with the 
complaint an affidavit…” CPRC 
§150.002(a).  While the statute applies to 
“any action” for damages, the language only 
refers to a “plaintiff.”  According to Texas 
Rules of Civil Procedure 78, the pleadings 
of a plaintiff are defined as an original 
petition and supplemental petitions as may 
be necessary.   
 

Other jurisdictions encountering this 
issue generally interpret certificate of merit 
statutes to apply to at least third party 
petitions and require that an expert affidavit 
or certificate of review be filed with the 
claim.  Extending a certificate of merit 
statute to third party petitions is consistent 
with the intent behind these statutes.  As 
discussed, they are intended to allow 
meritorious claims against licensed 
professionals to proceed while protecting the 
licensed professional from meritless claims 
and the expense and inconvenience of 
litigation.  See Nagim v. New Jersey Transit, 
369 N.J.Super. 103, 115 838 A.2d 61, 68 
(2003).  In extending the certificate of merit 
statutes to claims other than those raised in 
the plaintiff’s complaint, the determining 
factor remains whether the claim alleges 
professional malpractice.  
 

Cross-claims are unique in that a 
defendant could rely on a plaintiff’s expert 
affidavit against a design professional.   
 

Similarly to CPRC §150.002, 
Georgia and New Jersey’s certificate of 
merit statutes apply to “any action” and refer 
only to plaintiffs.  See GA. Code Ann. §9-
11-9.1; N.J. Stat. Ann. §2A:53A-27.  
However, the states’ certificate of merit 
statutes can extend to a third-party 
complaint if the claims contained therein 
require proof of professional malpractice.   

 
In Housing Authority of Savannah v. 

Gilpin Basemore/Architects & Planners, 
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Inc., 191 Ga.App. 400, 381 S.E.2d 550 
(1989), a third-party plaintiff sought 
contribution from an architectural firm as an 
alleged joint tortfeasor.  The third-party 
complaint was dismissed as an expert 
affidavit was not filed contemporaneously 
with the complaint, in accordance with the 
applicable certificate of merit statute.  While 
the third-party complaint sought 
contribution from a joint tortfeasor, the 
claim required proof of professional 
malpractice.  The third-party defendant 
architectural firm would be liable only if it 
negligently rendered its professional 
services under the contract.  Id. at 551.   

 
Some New Jersey courts place 

importance on the word “plaintiff” in New 
Jersey’s certificate of merit statute.  Similar 
to Georgia, a third-party complaint that 
asserts claims based on professional 
malpractice must be supported by an expert 
affidavit.  See Nagim, 369 N.J.Super. 103, 
838 A.2d 61 (Transit system’s third party 
complaint against engineering company 
sought indemnification.  An Affidavit of 
Merit was required as the claim required 
proof of malpractice or professional 
negligence.)  However, a New Jersey 
appellate court refused to extend the expert 
affidavit requirement to cross-claims in a 
medical malpractice claim.  Burt v. West 
Jersey Health Systems, 339 N.J. Super. 296, 
771 A.2d 683, 687-688 (2001) (The New 
Jersey appellate court noted that the statute 
applied only to plaintiffs.) 

 
In another New Jersey case, an 

appellate court focused on the applicability 
of the certificate of merit statute to a “cause 
of action” and applied it to a counterclaim.  
See Charles A. Manganaro Consulting 
Engineers, Inc. v. Carneys Point Township 
Sewerage Authority, 344 N.J.Super. 343, 
781 A.2d 1116 (2001). In Manganaro, an 
engineering firm sued the township sewer 
authority for breach of contract relating to 
construction and improvement of sewage 
treatment facilities. The sewer authority 
filed a counterclaim alleging breach of 
contract based on the way the engineering 

firm designed the project, prepared the plans 
and specifications, and for its failure to 
properly review shop drawings submitted to 
the general contractor.  The appellate court 
examined whether §2A:53A-27 applied to 
the sewer authority’s affirmative defenses 
and counterclaim.  Although the court found 
that a counterclaim constitutes a “cause of 
action,” it declined to extend the statute to 
affirmative defenses because an affirmative 
defense does not constitute a cause of action.  
Id. at 1117-1118. 
 
 Texas could follow the lead of 
Georgia and some courts in New Jersey by 
requiring that any causes of action based on 
professional malpractice, including third-
party and counter-claims be supported by an 
expert affidavit. However, Texas courts 
could also limit the statute’s applicability to 
“plaintiffs” based on the plain language of 
the statute.  
 
VI. Conclusion 
 

The certificate of merit requirement 
was designed to preclude a plaintiff from 
filing an unmeritorious claim and forcing a 
licensed professional to defend against it. In 
many cases, it has served its purpose. 
However, the caselaw addressing the statute 
has demonstrated that a seemingly simple 
objective does not guarantee clear law. The 
Texas Legislature’s amendments to the 
certificate of merit statute have clarified 
many issues for Texas courts. However, 
unresolved issues remain and the 2009 
version of the statute will create additional 
challenges to interpretation and application 
of Texas certificate of merit statute.  
                                                 
i   
Arizona 
Ariz. Rev. Stat. §12-2602 (2010).  
 
California 
Cal. Code §411.35 (2009).   
 
Colorado 
Colo. Rev. Stat. §13-20-602 (2009).  
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Georgia 
GA. Code Ann. §9-11-9.1 (2007).  
 
Maryland 
MD. Code Ann., Cts. & Jud. Proc. §3-2C-02 
(2009).   
 
Minnesota 
Minn. Stat. §544.42 (2003).   
 
Nevada 
Nev. Rev. Stat. Ann. 40.6884 (2009).   
 
New Jersey 
N.J. Stat. Ann. §2A:53A-27 (2010).   
 
Oregon 
OR. Rev. Stat. Ann. §31.300 (2007).   
 
Pennsylvania 
Penn. R. Civ. P. No. 1042.1 (2009).   
 
ii The 2003 version of Texas CPRC 
§150.002 provided as follows:  
 
(a) In any action for damages alleging 
professional negligence by a design 
professional, the plaintiff shall be required 
to file with the complaint an affidavit of a 
third-party registered architect or licensed 
professional engineer competent to testify 
and practicing in the same area of practice as 
the defendant, which affidavit shall set forth 
specifically at least one negligent act, error, 
or omission claimed to exist and the factual 
basis for each claim.  The third-party 
professional engineer or registered architect 
shall be licensed in this state and actively 
engaged in the practice of architecture or 
engineering.   
 
(b) The contemporaneous filing requirement 
of Subsection (a) shall not apply to any case 
in which the period of limitation will expire 
within 10 days of the date of filing and, 
because of such time constraints, the 
plaintiff has alleged that an affidavit of a 
third-party registered architect or 
professional engineer could not be prepared.  

                                                                   
In such cases, the plaintiff shall have 30 
days after the filing of the complaint to 
supplement the pleadings with the affidavit.  
The trial court may, on motion, after hearing 
and for good cause, extend such time as it 
shall determine justice requires. 
 
(c) The defendant shall not be required to 
file an answer to the complaint and affidavit 
until 30 days after the filing of such 
affidavit.  
 
(d) The plaintiff’s failure to file the affidavit 
in accordance with Subsection (a) or (b) 
may result in dismissal with prejudice of the 
complaint against the defendant. 
 
(e) This statute shall not be construed to 
extend any applicable period of limitation or 
repose. 
 


